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Recorded statements. In the February issue we had an article 
by Norman C. Eddy. In this article, the author discussed the signed 
statement, telling of its form, its mechanics and how to go about 
getting it—and that’s not always an easy thing to do, as many ad 
justers know. Having read that article, John L. Cote, supervisor of 
bodily injury claims for the Farm Bureau Mutual Insurance Company 
of Michigan and president of the Michigan Adjusters Association, was 
prompted to write on his experience in obtaining recorded statements. 
The article at page 343 relates these experiences. The author tells of 
the equipment used successfully, the questions asked and the attitude 
of the interviewee toward the entire procedure. Lawyers who read 
this will immediately be concerned about the evidentiary value of such 
statements and, while Mr. Cote’s article does not examine each state's 
rule of admissibility, he does comment generally upon this point. The 
courts are in general agreement that recorded evidence is admissible if 
a sufficient foundation for its use has been laid. The usual remark 
“It'll never work” is being applied less frequently now, but the author 
does not make the suggestion that recorded statements will completely 
do away with the need for the handling of statements. However, their 
number is being reduced, and more and more recorded statements are 
being taken and being used in evidence. 


Defense diplomacy. Some trial lawyers are great fighters but 
poor diplomats, according to the article beginning at page 355. The 
author contends that a good trial attorney should be a good salesman 

selling from the moment he receives a law suit until it 1s disposed 
of; and that a good defense counsel should demonstrate to the plain 
tiff’s attorney the importance of prompt disposal of a litigious matter, 
because prompt disposal means not only a greater hourly return for 
the lawyer’s time, but also, most likely, a larger net fee. You will like 
the common-sense treatment of this subject by Philip J]. Hermann, a 
member of the Cleveland law firm of Hermann, Rhoa & Cummins. 
“Of course,” the author says, “diplomacy does not always succeed. 
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Certainly, where it does not succeed, the unmeritorious or excessive 
claim should not be paid but should be resisted through trial. A good 
diplomat talks quietly and employs facts and deals fairly, but he also 
carries a big stick to use when necessary.” 


Appeal bonds. Two very recent Florida decisions raised the fol 
lowing questions: Should a liability insurer supersede a judgment 
against its insured when appealing, and what happens if it doesn't 
or if it does? The court athirmed the garnishment judgment on the 
theory that the tort judgment was final, within the meaning of the 
no-action clause of the policy, when rendered by the trial court with 
out need to wait out the period of time. Norman E. Risjord, vice 
president and general counsel of Employers Reinsurance Corporation, 
Kansas City, Missouri, in his article at page 359, discusses these cases 
and the attitude of a number of other states on the use of supersedeas. 
He and June M. Austin are coauthors of Automobile Liability Insurance 


Cases 


To regulate or not to regulate. The Anti-Trust Subcommittee of 
the Senate has been taking a long look at the insurance industry, 
and the article beginning at page 363 is a discussion of the ever 
present threat of federal regulation if state regulation proves inade 
quate or ineffective. The article is written by John R. Maloney, 
former Insurance Commissioner of California and now a member of 
the law firm of Weinstock, Anderson, Maloney & Chase. The article 
was presented as a speech before the Northern California Chapter of 
the American Society of Insurance Management, Inc. 


The author believes that the subcommittee will not recommend 
curtailment of state regulation in favor of federal regulation, but 
rather will take the lead in furthering the cause of state regulation. 
The subcommittee study, if anything, will probably create a renewed 
consciousness on the part of the states of the paramount policy of 


Congress against restraints on free trade and competition. 


Excessive claims and public interest. Some time ago, the presi 
dent of a large automobile manufacturing company charged that the 
auto industry aided inflation by its policy of model changeovers. 
With these changeovers have come a number of design features which 
are major factors in rising repair costs. Such things as wrap-around 
windshields, fancy grills, sculptured fenders, elaborate bumpers and 
chrome, chrome, chrome are making the repairing of the automobile 
damaged in an accident more expensive. What to do? 

The article beginning at page 371 is written by Edward H. Schroeder, 
vice president-claims, Allstate Insurance Companies, and he outlines 
certain controls that his eompany has worked out which, in certain 


areas, reduce claim cost or at least, retard their further rise. 
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Persons and Events 


Insurance men will be interested in the Practising Law Institute’s 
summer course on medical proof. Commencing July 25, the five-day 
course will be held at the Statler Hilton Hotel in New York City. Two 
other courses are to be given that same week. One deals with estate 
planning and administration, and the other with the defense of 
criminal cases. Sessions will run from 9 a. m. to 4:30 p.m. More in 
formation can be obtained from the Practising Law Institute, 20 Vesey 
Street, New York 7, New York. 

The Conference of Mutual Casualty Companies will hold a sales 
and agency conference at the Conrad Hilton Hotel, Chicago, Illinois, 
October 13-14. The conference will take the form of a workshop or 
clinic. Sales and agency problems, as confronted by mutual com 
panies, will be discussed. 

The Fifteenth Annual Educational Conference of the Florida In 
dustrial Commission will take place at the Cherry Plaza Hotel in 
Orlando, October 26-28. Panel discussions will occupy the last two 
days. Hosting the conference will be the Orlando Claims Association. 
For more details, contact H. W. Oestreich, Jr., Orlando Claim Men’s 
Associction, P. O. Box 7635, College Park Station, Orlando, Florida. 

S. L. Horman, vice president of the Time Insurance Company of 
Milwaukee, Wisconsin, was presented the 1960 Harold R. Gordon 
man-of-the-year award at the Thirtieth Annual Convention of the In 
ternational Association of Accident and Health Underwriters, June 17. 
The award is given yearly to that man who has played the most active 
role in the development of both the accident and health insurance 
industry and the aims of the association. 

Marsh & McLennan announced the election of Walter A. Schwindt 
as chairman of its executive committee, John Holbrook as executive 
vice president and W. F. Sauder, Jr., as senior vice president and 
director. 

Alden C. Palmer recently resigned as Indiana Insurance Commis 
sioner. He is succeeded by James Ashley, former chief deputy. 
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Walter J. Christensen, president of the Loyalty Group Companies 
of the America Fore Loyalty Group, Newark, New Jersey, was re- 
elected president of the South Eastern Underwriters Association, 
Atlanta, Georgia, at its seventy-eighth annual meeting held May 17. 
Thomas E. Sims, Jr., vice president and manager of the Southern De 
partment, The Fund Insurance Companies, Atlanta, Georgia, was 
re-elected vice president. John P. Woodall was elected to serve an 
other term as manager, a post he has held since 1956. 

Russell I. Brown, president of the Insurance Institute for High 
way Safety, Washington, D. C., has been elected a member of the 
board of directors of the National Safety Council, Chicago. The In- 
surance Institute for Highway Safety, formed early last year, is the 
first industry-wide traffic safety organization in the casualty insur 
ance field. It was founded by the Association of Casualty and Surety 
Companies, the National Association of Automotive Mutual Insurance 
Companies and the National Association of Independent Insurers. 
More than 500 casualty insurance companies are represented by these 


associations. 


Joe W. Peel, formerly assistant counsel, was named counsel, and 
Lyndon J. Whitlock, attorney, was named assistant counsel by the 
Health Insurance Association of America’s legal department in 
Chicago, May 106. 


Uniform Surplus Line Law 


A proposed uniform bill, concerned with the placing of non 
admitted insurance, was introduced by Commissioner Howell of New 
Jersey at a recent meeting of the NAIC Unauthorized Insurance Com 
mittee which was held in conjunction with the Ninety-first Annual 
Meeting of the National Association of Insurance Commissioners, 
May 30-June 3. Howell explained that the bill generally followed the 
surplus line law recently adopted in New Jersey. One of the features 
in the proposal not found in most existing laws allows an admitted 
insurer to compete with a nonadmitted insurer for those classes of 
insurance which have been found eligible for export (by the Com 
missioner) through waiver of compliance w'th rate filings for this 
particular purpose. Another such feature is the setting up of an ex- 
amining office in the Insurance Department of each state. There are 
also provisions for the approval of a nonadmitted insurer and for the 
maintenance of a list by the Commissioner. Consideration of the pro- 
posed bill was tabled until the next NAIC meeting in November. 


Commissioner McConnell of California, vice chairman of the 
committee, suggested that certain groups might wish to propose their 
own bills providing for a different approach. It is thought that he was 
referring to the type of law found in California, Washington, Oregon 
and other states, which provides for an industry surplus line clearing 
office, answerable to the Commissioner. Counsel for the NAIC Un 
authorized Insurance Committee asked that comments on the proposed 
uniform law, or drafts of alternates thereto, be submitted to the com 
mittee by October 1, 1960, to give it and industry representatives time 
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for further consideration. A meeting to accomplish this will be held 
prior to the NAIC November meeting. 

Barclay Shaw, secretary of the National Association of Insurance 
Brokers, Inc., in testifying before the Senate Judiciary Antitrust and 
Monopoly Subcommittee on May 27, told of the work being done by 
the NAIC Unauthorized Insurance Committee. He stressed that 
regulation in this field can best be handled by the states and that “any 
attempt to superimpose federal regulation over state regulation 
would not be in the public interest.” In regard to this, Senator Joseph 
O'Mahoney of Wyoming questioned the right of the states, even under 
the McCarran Act, to regulate in interstate commerce and expressed 
surprise that so many insurance brokers and agents defended state 
regulation in the face of “clear evidence of loopholes through which 
exploiting companies are escaping.” Shaw had earlier stated that the 
problem of unsound or unscrupulous companies might be more one of 
catching the offender than of whether the state laws are adequate. He 
spoke also of the uneconomic and burdensome effects of duplication 
where state and federal regulation exist simultaneously. 

Another point raised by Shaw was the impractical nature of the 
restrictive aspects of the laws of many states which, in effect, require 
an insured with multistate risks to obtain the services of many brokers, 


when the insured’s case could easily be handled more efficient 


lv and 


economically by only one broker 


Supreme Court Rules That Insurance Not Directly Taxed 

In a case decided June 13, the United States Supreme Court up 
held the constitutionality of the application of Section 811(g)(2)(A) 
of the 1939 Internal Revenue Code to life insurance proceeds which 
were received by beneficiaries other than the executor but were at 
tributable to premiums paid by the insured. In 1936, prior to the enact 
ment of the section, the insured had assigned all his interest in the 
policies to his wife. Following the insured’s death in 1954, the exec 
utor brought this action, claiming that (1) since the decedent had 
divested himself of all interest in the policies in 1936, taxation of the 
proceeds amounted to an unconstitutional direct tax and (2) the stat 
ute was applied retroactively to the 1936 assignment, and that such 
application was a violation of due process. Answering these conten 
tions, the Court ruled that the tax was a tax on the transfer of the 
proceeds, and not a direct tax on the proceeds themselves; and that 
there was no retroactive application inasmuch as the taxable event 
the maturing of the policies upon the insured’s death—occurred long 
after the enactment of the statutory provision.—U. S. v. Manufacturers 
National Bank 


Traffic and Insurance Jargon 
The Traffic Institute of Northwestern University, Evanston, 
Illinois, is publishing a dictionary of highway traffic terminology. The 


(Continued on page 399) 
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Recorded Statements 


By JOHN L. COTE 


This article is written out of Mr. Cote’s personal experience in ob- 
taining statements from witnesses on a dictaphone which provides an 
unalterable, nonerasable, permanent recording that can be played back 
any number of times and transcribed, when necessary. He is supervisor 
of bodily injury claims for the Farm Bureau Mutual Insurance Company 
of Michigan and is president of the Michigan Adjusters Association. 


N UCH MATERIAL has been printed on the securing and use of 
| H statements. Most of this has been confined to the securing 
of written statements—that is, those written out by hand by the 
adjuster or the claims man, in his own handwriting, attempting t 
depict the statements related to him by the person being interviewed 
It is, therefore, felt that little repetition is necessary of the methods 
and stratagems used in securing a handwritten statement. The 
securing of recorded statements, however, presents many new prob 
lems and many advantages to the interviewer. It will be the purpose 
of this paper to set forth the many advantages of securing recorded 
statements as well as to set forth some of the techniques that may be 
used and some of the problems that may be encountered. 


In preparing such an article, one must naturally call upon experi 


ence gained with his own company. What might be established or 
acceptable procedure in one company might not be followed by another 
company. However, the mechanics are so basic that they should 


readily lend themselves to easy adaptation within the framework of 
any claims office. I know the reader may raise an eyebrow now and 
then and have questions. This is good, as it is through this exchange 
of ideas and information that new and better methods of performing 
a job are brought to light. Those of you who attend the many lectures 
and conferences held within the insurance industry will agree, I am 
sure, that as much information is taken home from the informal dis 
cussions and exchange of ideas and experiences as from the address 
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of the principal speaker. If this paper 
serves to further enliven such discus- 
sions, it will be felt the efforts will 
have been worthwhile. 


[ am sure that many a pencil-weary 
adjuster has thought to himself as he 
attempts to write down 
statement: “I only wish I could write 
faster and plainer so that I could set 
forth 
How discouraging it is to try to write 
down the answers to your questions 
while the person being interviewed is 
continuing to ramble on about the 
accident or, indeed, some other acci- 
dent he recalls and you must lead 
him back to the subject at hand. How 
discouraging, also, it is to hear that 
person when you are finished: 
“You don’t expect me to sign that. 
Oh, no.” There are many things that 
a person says that look different to 
him when he sees them down in black 
and white. His story, consequently, 
may be shaded to read a little better. 
What we are interested in is not how 
well a statement reads but actually 
what the man knows. People are 
quite conscious of what they 
their names to and very often become 
annoyed at having to repeat them- 
selves while a stranger attempts to 
quote them on their answers. The 
above discussion is merely by way of 
introduction to many of the problems 
facing the statement taker. Though 
thousands of signed statements are 
secured each day throughout the 
country, many are not and 
are not signed or do not correctly 
quote the witness and, consequently, 
are of little value and have taken up 
much valuable time. 


someone’s 


all of this person’s remarks.” 


say 


sign 


secured 


Equipment 

First, a word about the equipment: 
A recorded statement, to be of evi- 
dentiary value, should be one that is 
nonerasable and unalterable. It should 


be a permanent record—one that can 
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be played back to a jury if necessary 
and one that is clear and free of dis- 
tortion. Such equipment is available 
today, and a number of different man- 
ufacturers who have pioneered in this 
field have been continually perfecting 
this equipment. Wire recorders and 
tape recorders may, therefore, prove 
unsatisfactory from this standpoint, 
although they may otherwise be good 
pieces of recording equipment. 


Consideration must be given to the 
ability of the microphone to record 
voices at some distance, as well as to 
filter out distracting noises. Also of 
importance is the compactness or “carri- 
While size 


may be a convenience factor, it may 


ability” of the recorder. 


also be a quality factor, and these two 
elements should be carefully weighed. 
Ease of transcription is of importance 
to the claims department secretarial 
help, whose job it will be to tran- 
scribe the recordings when necessary. 


Today’s equipment can be operated 
by use of the normal electrical plug 
or by battery. Many machines that 
are nonbattery-operated can be used 
in a car by means of an inverter wired 
directly into the car’s wiring system 
or plugged into the cigar lighter. 


Cost, of course, is an important fac 
tor, and here again you usually get 
what you pay for. While initial cost 
is important, life expectancy of the 
recorder is important. 
manufacturers also have a rental svs- 
tem for those who do not 
investment in 


also Some 
wish to 
initial these 
recorders and depreciate their equip 
ment over a period of time. The rug- 
the 
considered 


make an 


gedness of machine is another 


factor where it will be 
carted about by the adjuster as part 


of his normal day-to-day equipment. 


Having looked into some of the 
5 

practical considerations in acquiring 

a recorder, let us now turn to its use. 


As with anything else that is im- 
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portant, time should be spent in per 
fecting one’s technique and ability to 
do the job properly. No one would 
advocate sending out an 
equipped with a pencil and a state- 
ment pad without first sitting down 


adjuster 


and going over some of the rudiments 
of statement-taking and advising that 
he spend some time reading up on the 
the texts arti 
cles available—so, too, with recorded 
statements. Adequate time should 
be spent by the adjuster in experi 
menting with the 
how far he can get from the witness 


art from many and 


recorder, seeing 


before his voice fades, or how close 
get and still 
cording. He will find himself starting 


to talk more plainly and slowly after 


he can get a clear re 


listening to a few recordings of his 
own voice. Incidentally, this same 
inquisitiveness in hearing one’s own 
voice is also what aids many an ad 
juster in getting an otherwise unob 
tainable statement, as will be commented 
upon later. If the recorder has a vol 
ume input control, so much the better 
will the 


less regard to 


as this allow regulation of 


pickup quality with 
positioning of the microphone. Some 


manufacturers also have varied mi 
crophones available for recording at 
greater distances. The adjuster will 
find that the microphone must gen 
erally be held closer to a woman be 
cause of her soft voice than to a man 


in recording his voice. 


‘Mike Fright’’ 


One problem many claims people 
“mike fright” in the 
use of a recorder. While this sounds 
like a legitimate worry, in practice 


worry about is 


mike fright is very unusual; as long 
as the interviewer appears at ease and 
controls the conversation, little prob 
lem of fright is encountered 
with the Suffice it to 
after several years of use, we have yet 


mike 
witness. say, 
to experience denial of a statement 


Recorded Statements 


for this reason. On the contrary, the 
only problem encountered along this 
line has been in getting some of the 
adjusters to get accustomed to use 


of the recorder. 


Introduction of Witness 
to Recorder 


Once an adjuster has spent hours 
of concentrated experimentation and 
knows the limits and capabilities of 
his recorder, he should direct his at 
tention to introduction of the witness 
to the recorder. No long dissertation 
and should, in fact, be 
The less attention called 


is necessary 
discouraged. 
to the recorder, the better unless, of 
course, the witness shows a genuine 
in the mechanics of it; then 
a little time in discussing the instru 


interest 


ment can be an ice breaker and serve 
to better acquaint the parties before 
Often a remark 
like the following is all that is neces- 
“How do you do, Mr. Wilson. 
My name is Robert Jones and I repre 
sent the driver of the 1958 Buick that 
was involved in an accident last Thurs- 
Main and Capitol Streets. | 
would like to ask you some questions 


the interview begins. 


sary: 


day at 


concerning your knowledge of the acci- 
dent, as I understand you were at the 
scene,” 

The witness generally will agree to 
tell what he knows and the adjuster 
may then state: “In order to accurately 
recall your comments, I will record our 
interview and you need not sign any 
statement. This will also save your 
valuable time and ours as well.” This 
usually has put the witness more at 
ease. 

The adjuster can carry on a light 
conversation while setting up his re- 
corder and then begin recording. It 
is important that a recording, once 
begun, should not be stopped, so that 
no one can later say that not all of the 
conversation but only 


Occasionally this 


was recorded, 


certain portions. 
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may mean letting the recorder play 
while the witness is temporarily called 
away to answer the door or the tele- 
phone. Appropriate remarks may be 
made on the recording in these in- 
stances by the interviewer. These 
introductions may be as varied as the 
adjusters taking them. Each person 
opening remarks 
to conduct 


develops certain 
which he finds sufficient 
the interview. His remarks, of course, 
will differ depending on the type of 
person that he is interviewing. What- 
ever serves to introduce the adjuster 
and explain his presence and to create 
a friendly atmosphere within which 
to conduct his interview will usually 
be acceptable. After all, one of the 
main assets of any adjuster is a liking 
for other people and he must be able 
to meet the public freely and easily. 
Otherwise, if he has a hostile or cocky 
attitude, his results will usually reflect 
this poor trait by such expressions as: 
“T couldn't find the witness at home.” 
“IT saw him but he wouldn't talk to 
me.” “He didn’t have time to discuss 
the accident.” We must all be good 
salesmen in this job of claims adjust- 
ing and one of the main attributes of 
any salesman is that he has first of all 
can sell his 


sold himself; then he 


product or his purpose. 


Words to Be Avoided 


A comment about words that should 
be avoided might be noted here. It 
would 
rather 

your 


is generally better to state, “| 
like to record our interview” 
than “I would like to 
statement.” The word 
while not objectionable to some peo 
ple, tends to scare others by the con 


record 
“statement,” 


legalistic 
the 
avoided 


notation of a formalized, 
undertaking. The 
“deposition” should 
for this same reason, as well as not 


Acceptable might 


use of word 


also be 


being appropriate. 
be the use of the word “discussion,” 


as “I will record our discussion.” In 
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general, anything which tends to put 
the 
able. 
the witness is important. 


witness more at ease is accept 
Maintaining eye contact with 
It serves to 
friendlier relation between 


it will make the witness 


create a 
the parties; 
less distrustful of the adjuster and 
also aid in keeping his attention, as 
well as preventing distraction by the 
recording device, so that he listens 
attentively to the questions asked. 
Lest there be any misunderstanding, 
there is no objection to the recorder’s 
being in plain view of all parties. To 
try and conceal it will only raise some 
suspicions about the adjuster’s motives. 


Identifying Place, Date and Time 
of Interview 

The format our adjusters are in 
structed to is somewhat as fol 
lows: “This is Mr. | 
interviewing Mr. Wilson at his home 
at 1284 Birch Street in Middleville on 
March 23, 1960, at approximately 4:30 


use 


Jones speaking, 


+ 


p.m. Do I have your permission to 
record this interview, Mr. Wilson?” 
Few objections will be found here; 


otherwise you wouldn't have got to 


this point. Also, by being somewhat 
solicitous, you are less apt to arouse 
The witness should then 
full the 
address as stated is correct, and his 
place of employment. Additional in 
formation as may be required by your 
may 


the witness. 


be asked his name, whether 


own claims. office be enlarged 


on here. 


By properly identifying the place, 
date and time of the interview, little 
question can be raised later as to 
whether or not the interview actually 
took place. Reference may also be 
made to certain characteristics of the 
room, office or shop for further identi 
fication if this is felt necessary by the 


adjuster: “You have a very nice home, 


Mr. Wilson. Is that picture on the 
wall one you painted yourself?” The 
answer will generally be sufficient 
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comment to properly identify the arti 


cle and contain information known 
only to the witness, and this comment 
would be hard to refute the 
witness later claim that the recording 


is not of his own voice. 


should 


Narrative Account 

The accident or 
tion should then be properly identi 
hed: 
questions concerning an accident that 
occurred on Monday, March 21, 1960, 
at Main and Capitol Streets at about 
3:30 p. m. 


incident in ques 


‘I would like to ask you some 


Do you recall this acci 
dent? How did you happen to be in 
the area? Did you actually see the 


accident or did you arrive after the 


collision had occurred 2” 


Once the witness is properly ori 


ented as to the incident in question, 
the 


usual background information as to 


you may proceed by filling in 


description of cars, weather condi 
tions, type of road, and direction of 
travel of the vehicles. It would ap 
pear best to use a combination ques 
and 


sufficient 


tion-and-answer narrative-type 


statement, so groundwork 
has been laid properly identifying the 
accident, and the reason for the wit 
proximity to it. Then the fol 
lowing question may be asked: “Mr. 


ness’ 


Wilson, will you tell me in your own 
words now what you recall as to the 
facts of the accident?” This gives the 
Witness an opportunity to relate en 
tirely in his own words what he re 


calls. Oftentimes he will relate smal! 
bits of information that the inter 
viewer would not have asked not 


covered and also much more informa 


tion than could easily be written 


down. Some people tend to ramble 
and must be led back to the pertinent 
facts but also, many times, new and 
important information is disclosed by 
Sound dis 


must be 


a tree-talking individual. 


cretion, of course, used in 


evaluating what is pertinent and what 
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The rule of thumb 


is better to have 


is of no value. 
here might be: It 
too much information than not enough. 
This will also serve to defeat any ar 
gument that one was coerced into the 
statement or that he 
to say or that he was led by the ques 


was told what 


tions into a particular answer. 


Interruption of the witness should 
is difficult to tran 

voices speaking at the 
same time. The adjuster should wait 
for the witness to finish his answe} 


be avoided, as it 


scribe two 


before asking a new question or ask 


ing for clarification of the witness’ 
answer. 


\fter the narrative account—which 
may be a few sentences or a few para 
graphs, depending on the individual 

the interviewer will want to recove: 
in detail some of the more pertinent 
This 


tends to keep the witness’ 


information. system of ques 
tioning 
attention on the accident in question, 


and there ts little tendency to wander. 


Interruptions 

Should an interruption occur by the 
person's having to answer the door 
or telephone, the interviewer should 
keep the recorder playing and com 
‘Mr. Wilson has left to answer 
the door. 


ment: ° 
We will continue our inter 
On the 


the questioning may be 


view in a few minutes.” wit 


ness’ return, 


resumed. 


Occasionally one may say, “I wouldn’t 


want to be and then 


lk ir Kk 


reply 


quoted, but 
over at the recorder. 


that 


\ simple 


this information is con 
fidential and for the interviewer's use 
only, often suffices. It may also be 


pointed out that the interviewer must 
that the 
interview was the complete record of 
the 


also satisfy his superiors, 


conversation and_ interruptions 
were to be avoided, and this was for 


the witness’ own protection also. 
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The length of the interview will 
depend on how thorough the inter- 
viewer is, the amount of information 
possessed by the witness, and the time 
the witness can spend with the ad- 
juster. Generally, a solid ten to 15 
minutes will produce sufficient in- 
formation and will be the equivalent 
of many pages of handwritten state- 
ment. Obviously, if one were to write 
out the entire interview in longhand, 
several hours of interviewing, writing, 
and rereading the statement would 
be required. 


Saving of Time 


At this point, one of the big ad- 
vantages of a recorded statement can 
be seen—namely, the saving of time. 
Not only is the adjuster’s time valu- 
able, but so is that of the witness. 
Nothing is more annoying to a wit- 
ness who to begin with, may be some- 
what reluctant to talk than to have 
some stranger take up an hour or so 
of his time. In cases where the wit- 
ness is interviewed on the job and he 
is worried about his employer's atti- 
tude toward his taking time off, a 
recorded interview can sometimes be 
the difference between getting a state- 
ment and not getting one. If the 
witness cannot spend more than a 
few minutes with the adjuster and a 
recontact is necessary, the witness 
may change his mind in the meantime 
and refuse to discuss his knowledge 
of the accident. If the adjuster is able 
to get the statement on his first con- 
tact, then his subsequent time is better 
spent on new business or contacting 
additional witnesses. The fact that 
the witness can be assured that only 
five to ten minutes of his time is 
required is a great asset on the initial 
contact; once the person has started 
talking he will usually not be con- 
scious of a few additional minutes of 
time if the 
interview. Thus, not only is a valu- 
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necessary to complete 


able saving of time realized by the 
company and the adjuster, but the 
adjuster has secured in much less 
time perhaps three times as much 
information in the witness’ own words 
as he might otherwise secure. 


With the time saved in securing a 
statement, the adjuster is able to 
secure more statements per day than 
if he were forced to write out every 
statement. With the time thus saved, 
a company may well find that four 
fully equipped adjusters can do the 
job of five adjusters who still have to 
operate under old methods. This 
should be considered when computing 
the cost of the recorders as against 
an annual salary, a car and expense 
account items. It might be noted here 
that if an office cannot equip each 
adjuster with a_ recorder, 
machines assigned to an 


several 
office and 
used on a rotating basis often works 
out quite well. 


Negative statements are easier to 
obtain and it would be repetitious 
to state here the importance of a 
negative statement. Tying a person 
up as to his lack of knowledge of an 
event can be just as important as 
securing an eyewitness statement, 
especially when you are later faced 
with that same individual testifying 
for the other side in great detail. 


How much material have you read 
about the importance of the adjuster’s 
phrasing the handwritten statement 
in the language of the witness and 
the painstaking effort needed to re 
frain from writing the statement in 
his own words? This pitfall can be 
avoided with recorded statements, as 
it is difficult for someone to refute his 
verbatim 


and his 


particular mannerisms of speech. 


conversation own 


Concluding the Interview 


Should the such 
length as to warrant using additional 


interview be of 
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material these 
consist of a plastic belt or a plastic 
the small (a few 
pennies) as to present no problem 
[It should be pointed out 


here that as a prelude to one’s closing 


recording generally 


disc cost is so 


costwise. 


remarks, he should be sure always to 
ask: “Is there any other information 
which you have concerning this acci 
dent which you would add, 
Mr. Wilson?” This gives the witness 
the opportunity to round out his state 
ment and refute any 
later accusations that he did not have 
an opportunity to tell all that he knew 
or that he only answered what ques 


care to 


also serves to 


The inter 
view should be concluded as follows: 
“Mr. Wilson, we 
to continue our interview on belt [or 
disc] No. 2. 
told me concerning this accident so 
far been true and correct to the best 
of your knowledge and belief?” 


tions were asked of him. 


are going to have 


Has everything you have 
¢ S - 


If no 
additional recording is necessary, the 
same phraseology may be used, delet 
ing the reference to a second belt or 
disc. We have even experimented with 
a more formal closing, to this effect: 
“Mr. Wilson, do you swear that the 
foregoing remarks by you have been 
the truth, the whole truth, and noth 
ing but the truth, so help you God?” 
This, surprisingly enough, does not 
come as any great shock and the 
witness readily answers “yes” or “to 
the best of my knowledge,” or some 
such acknowledgment. Our adjusters, 
being notaries, are empowered to ad 
minister this may give 
more credibility to the statement even 
though the adjuster is a representa 
tive of a party in interest. (This 
thought should, no doubt, be the basis 


oaths, and 


of some lively conversation. ) 


The interviewer should also thank 
the witness for his time and courtesy ; 
this may be on or off the 
Remember that you should leave the 


record. 


witness with a good impression of 


yourself. Now that you have his 
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that 
You 


to recontact him later for 


statement, don’t make him feel 
you just put one over on him. 
may wish 
information or to 
a trial. He will also 


appreciate the fact that you are will 


additional request 


his presence at 


ing to accept his knowledge of the 
accident without trying to cause him 
to be biased or prejudiced for or 
the other. Ob- 
viously, however, if you have a wit 


against one side or 
ness who is doing everything in his 
power to hang your man, you may 
wish to lead him as far astray as he 
may care to go, all to the point that 
a jury would gain the impression that 
he was not trying to tell his knowl- 
edge of the accident with complete 
impartiality. 


Subpoena to Be Served 
by Adjuster 


If a subpoena is necessary, it 1s 
easier served on a friend than on a 
hostile witness, and here I believe it 
wise in many cases to have the ad- 
juster serve the subpoena, rather than 
a deputy sheriff or process server, as 
it gives the adjuster an opportunity 
to explain to the witness why his 
presence is necessary and why the 
cold formalities of serving a subpoena 
have to be complied with. It 
provides an opportunity to refresh 
the mind if some time has 


elapsed since securing his statement ; 


also 
witness’ 


he will appreciate your courtesy in 
this regard. Oftentimes a witness is 
very reluctant to testify at a trial not 
because of any particular fear of being 
in court, but because he is afraid that 
he may make a statement contrary to 
what he may have given earlier. The 
fact that he is given a copy of the 
earlier statement can be very reassur- 
ing to him that, again, there is nothing 
but complete fairness and candor on 
the part of the adjuster in attempting 
to elicit from him his knowledge of 
the facts of the accident. 


349 








While interviewing the witness, the 
adjuster should be conscious of whether 
or not the witness is speaking too 
fast or too slowly and whether he is 
speaking directly into the mike or 
away from it. With practice, his tech 
nique will improve. By the adjuster’s 
speaking slowly and distinctly, the 
witness will often unconsciously pat 
tern himself accordingly ; the fact that 
a microphone is near him often makes 
him more conscious of his speaking 
habits. 


Interviewing 
Non-English-Speaking Witness 
In cases of interviewing a non 
English-speaking witness, by record 
ing the witness in his own tongue as 
well as a the inter 


preter, again there can be less question 


translation by 


raised concerning the accuracy and 
completeness of the interview. It is 
a simple matter to record the neces 
sary particulars on the interpreter’s 
name, address, qualifications, ete., and 
where he may later be contacted. 
Here, again, the adjuster-notary 
wish to swear in the interpreter prior 
to beginning the interview. 


may 


In those areas where a copy of a 
statement is generally given the wit 
ness or is required by law to be given 
him, perhaps a signed memorandum 
by the adjuster handed to the witness, 

that 
the 
warded to his attention by certified 


promising a typed transcribed 


copy of interview will be for 
mail may suffice. The memo may also 
that the 
corrections he 


indicate witness make 
whatever 
sary and so notify the adjuster of any 


He may be advised that he 


may 
feels neces 
errors. 
has the privilege of hearing the entire 
recording if he so desires. Certainly, 


a transcribed statement so returned, 
corrected and signed would be about 
as good a record as one could hope to 
obtain. It is felt that 


proved methods of doing business will 
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new and im 


have to be taken into account and that 
in most instances when those methods 
and their reliability and general ac 
ceptability have been well established 
within the industry, there should be 
little problem raised because of the 


old cliches: “It’s never been done be 


fore.” “It’s too new.” “It’s never been 
tried.” “It'll never work.” 
While the writer has referred to 


interviews of a witness, it can readily 
be seen that the same comments apply 
equally well to your own insured and 
the claimant as well. The least prob 
lem, of course, should be encountered 
with your own insured. The claimant, 
eager to have his side known, should 
also present little trouble, especially 
when he finds he need not sign anything. 


However, attention is drawn to the 
practice of some adjusters having the 
witness, insured or claimant sign the 
plastic recording for further identifi 
‘To the witness, this is not like 
but 


cation. 


signing a statement, merely an 
acknowledgment that the recording ts 
the one taken of his conversation with 


the adjuster. 


Recording Phone Conversations 


Some companies make it a practice 


to record phone conversations. Here 
thought must be given to complying 
with the federal communications regu 
lations. When properly taken, a phone 


recording can save much valuable 
time in contacting a person who may 
and 
This 
value in receiving first re 
particularly 


otherwise be many miles away 
perhaps even in another state 
is also of 
ports of accidents, from 
those parties calling from some dis 


This de 


vice is also valuable when the witness 


tance from the claims office 


works unusual hours and is extremely 
difficult to locate during normal hours. 
\gain, discretion must be exercised 
so that the practice is not abused and 


substitute for otherwise 
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used as a 


obtainable interviews in person. The 
personal interview is encouraged for 
important 


being the opportunity to size up the 


obvious reasons, an one 


witness as to whether he might make 
This 


factor can sometimes be as controlling 


a good appearance in court. 


as the content of his statement. 


There is no limit as to where a 


recorded statement might be taken, 
particularly if the adjuster is equipped 
with a battery-operated unit. Other 
wise, any place with an electrical out 
let suffices—be it hospital, shop ot 
plant, home, garage, or office. With a 
fully portable unit, recordings can 
even be made right at the scene of the 
full 


readily recalled to mind. 


accident where particulars are 


Mention should also be made of the 
witness who may tend to nod his head 
or to point to an injury in answer to a 
question. The adjuster should prop 
erly qualify such actions by noting: 


“Are vou shaking your head, yes o1 


no: The witness should respond ac 


cordingly. In answer to where an in 


jury was received, he may note: “You 
are pointing to your left arm just 
above the wrist; is that correct?” 


\sking a person to describe his in 


jury in his own words can be very 
enlightening weeks later when review 
ing the file and when a vivid account 
of the person’s injuries is necessary in 


This 


can also be an invaluable aid to local 


establishing a value on the case 


counsel in helping him determine the 
type of witness which he 
the 


would be 


faced with at other end of the 


table. 
The 
invaluable 


statement can be an 
the local 


is beerying the fact 


recorded 
tool to 
who generally 
that the 
readable or isn’t detailed enough. A 


counsel 


statement before him is un 
recording of all parties and, perhaps, 
pictures of the parties secured when 
the adjuster is taking pictures of thei 


cars, etc., can be enough to refresh 
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even the most placid trial counsel's 


utlook on defense cases 


Transcribing Recordings 


Not all recordings are transcribed 
by our office. In fact, comparatively 
few are ever fully transcribed. In 


stead, the adfuster will dictate a short 


synopsis of the statement, outlining 


~ 


ts general content. Many adjusters 
find that jotting down a few high 
lights as they go along will aid them 
in making their summary at a later 


time. Should litigation develop, all 
files going to the attorney with a re 
corded statement are transcribed and 
we have our secretaries type the fol 
at the end of their transerip 


the 


low InYg 


tion, where adjuster has sworn 


the witness: 
“STATE OF MICHIGAN) 
“COUNTY OF INGHAM) 
‘T, Robert Smith, a Notary Public, 
acting within and for the County of 
State of 


duly commissioned and authorized to 


Ingham, Michigan, being 


administer oaths, do hereby certify 
that heretofore, to-wit, the Ist day 
of March, 1960, at the hour of 10 A. M., 
at the home of Mr. Willard Jones, 
1300 Grenner Road, Lansing, Michi 
gan, personally appeared before me 


Mr. Willard Jones. 


‘| further certify that the state 


by Mr. Willard 


were stated by him to be the truth to 


ments 


given Jones 


best of his knowledge and belief and 
that the statements given by Mr. Wil 
lard Jones were recorded on (make, 
model & 


that the original belts/discs were used 


serial number) machine and 
to make the foregoing attached 14% 
pages which constitute a full, true, and 
correct transcription of the statements 
as given by Mr. Willard Jones, with 
out erasure or alteration. 

‘| further certify that the taking of 


said recorded Statement was bv the 
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consent and permission of Mr. Wil- 
lard Jones and that he was present 
during the entire recording of the 
Statement. 

“I further certify that I have listened 
to the original recording and have 
compared it to the above transcribed 
copy and find it to be an exact record 
of our conversation. 


““ 


In testimony whereof, I have set 
my hand and seal at Lansing, County 
of Ingham, State of Michigan, this 
4th day of April, 1960. 


Robert Smith, Notary Public 
My commission expires e 


“I, Betty Jones, do hereby certify 
that I have listened to the original 
record of conversation between Mr. 
Willard Jones and Mr. Robert Smith, 
and that the aforesaid Statement which 
I have transcribed is a complete, full, 
and true record of the entire conver- 
sation contained thereon, without era- 
sure or alteration. 


Betty Jones April 4, 1960” 

Often, a record is kept by the local 
service office of the machine manufac- 
turer of any repairs, replacements or 
service rendered on a particular ma- 
chine. This can be of value in estab- 
lishing that the machine was in good 
repair and operating properly. 

Recorded statements are transcribed 
as a regular court reporter’s statement 
would be: 


Questions by Mr. Robert Smith and 
Answers by Mr. Willard Jones unless 
indicated otherwise. 

OF 

A: 

Q: 

It is important to properly docu- 
ment all recordings by being able to 
show into whose hands the recording 
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has passed, where it has been stored, 
and who was in charge of the file, to 


show its entire history. 


Statement’s Value 
to Supervisor 


The recorded statement can also be 
used by the supervisor as a good check 
on the work of his adjusters, by listen- 
ing to the questions asked and the 
answers, and the adjuster’s technique 
and demeanor while conducting the 
interview. Thus equipped, he is better 
able to offer advice on future state 
ments and point out errors in ques 
tioning, phraseology, procedure, Ctc. 

\s with a the ad 
juster should identify everyone pre 
sent in the room where the recording 


court reporter, 


is being made. Should someone enter 
or leave, a the 
should be made to show what part of 


comment on record 
the conversation was witnessed inde 
pendently of the adjuster and what 
part not might 
note here that Mrs. Wilson has just 
left the room.” Sound discretion must 
be exercised in 


was witnessed: “I 


such 
For instance, where the witness’ wife 


commenting. 


jumps up and down to attend to her 
cooking duties in the kitchen a dozen 
times or so, obviously the interview 
cannot be interrupted to comment on 
each such instance. 

Another annoying problem may be 
the reluctance of the witness to turn 
off his TV western 
talking to you. At 
turn the volume down only enough 


program while 


best, some will 


for the screaming and crying of their 
children to be heard above the TV set. 
These circumstances are most trying 
but, again, they are generally in the 
minority. A recorder with an input 
volume control can be regulated so 
that only voices a foot or so away 
will be picked up. Often, while the 
witness on his own will not turn off 
the TV set or move to a less noisy 
room, at a polite request by the inter- 


1LjJ— June, 1960 





Subscription Order Card* 


iid friends n 


Enter our subscription to The INSURANCE LAW JOURNAL 
for the 12 months beginning with the current issue at 


$12.50 for the year 


Remittance herewith 


Published by COMMERCE Cl 





NO POSTAGE STAMP NECESSARY IF MAILED In T 


BUSINESS REPLY MAIL 


POSTAGE WILL BE PAID BY 


The INSURANCE LAW JOURNAL 


COMMERCE, CLEARING, HOUSE, INC., 


PveLUISsrEcRe of TOPICAL FAW REPORTS 
4025 W. PETERSON AVE 


CHICAGO 46, ILL. 


FIRST CLASS 


PERMIT NO. § 


CHICAGO, ILL 














viewer or adjuster, he may be willing 


to do so. 


Admissibility 
The question of 
naturally of importance. While space 


admissibility 1s 


will not permit an exhaustive com 


mentary on each state’s rules of ad 
missibility of evidence, some general 
consideration will be commented upon. 
For the most part, the main concern 
of the claims department in conduct 
ing its investigation is to learn the 
true facts concerning an accident; as 
a practical matter, a rather small per 
statements taken 
ever used to try to impeach a witness. 
Rather, the information gained by the 


statement aids the department in de 


centage of all are 


ciding where the negligence, if any, 
should be placed; the department then 
proceeds to honor or defend the claim 
as necessary. Only in defending the 
claim does the admissibility of the 
statement become important, and then 
only when you seek to impeach a 
person on the basis of an earlier con 
tradictory statement; with today’s 
modern pretrial rules on discovery 
and depositions, there is little need 
to worry about 
cause of the 
bringing insurance into the trial of a 


impeachment. Be- 


long-standing fear of 
case, there is a reluctance on the part 
of trial counsel to put an adjuster on 
the stand. 

Whether today this fear is justified 
True, 
the belief is that the jury is always 
prone to award damages or increase 
the award of damages if some insur- 
ance company the 
bill, but I wonder how many jurors 
today who themselves are insured are 
not aware that undoubtedly 
sured-defendant 
Indeed, if they hadn't, 
they might tend to punish him for his 


is questionable in many cases. 


is going to foot 


the in 


also has insurance. 


thought he 


indifference in not seeking to protect 
his fellow motorists against injury or 
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damage which he might cause. In any 
event, this question must be resolved 
by advice of local counsel coupled 
with the company’s general attitude 


on this question. 


Exhaustive research of cases on ad- 
missibility of recorded statements will 
not be attempted in this article. Suff- 
cient comment and reference will be 
the 
some perspective of the general atti 


made, however, to give reader 
tude of our courts on this question. 
many of the 
reported cases dealing with this sub- 


ject concern themselves with use of 


Surprisingly enough, 


recorded statements in criminal mat- 
ters rather than civil, though the list of 
cases in the latter category is growing. 

The courts are in general agreement 
on the fact that recorded evidence is 
foundation 
use is laid. This includes a 
that the machine 
recording voices clearly, a 
that the operator of the 
was competent in its use, es- 


admissible if a sufficient 
for their 
showing was Ccap- 
able of 
showing 
device 
tablishment of the authenticity and 
correctness of the recording, and a show- 
additions, deletions or 
changes have been made. In addition, 


ing that no 


it must be shown how the recording 
was preserved, who the speakers were, 
and that the testimony elicited was vol- 
without coercion. (See 
58 A. L. R. 1024, Soloman v. Edgar, 
8 AUTOMOBILE CASES (2d) 1461, 88 
2d 167; State of Washington v. 
Williams, 301 P. 2d 769, 20 Ameri- 
can Jurisprudence, “Evidence,” Section 


258.) 


untarily made 


ne 


The fact that certain portions 
of a recording may not be audible is 
not necessarily fatal to introduction 
into evidence for impeachment pur- 
poses of that part of the recording 
that is audible (U. S. v. McKeever, 
169 F. Supp. 426, U. S. v. Schanerman, 
150 F. 2d 941, 944). In the McKeever 
case, the following language is found: 
“Current advances in the technology 
of electronics and sound recordings 
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make inevitable their increased use to 
obtain and preserve evidence posses- 
sing genuine probative value. Courts 
should deal with this class of evidence 
in a manner that will make available 
to litigants the benefits of this scientific 
development. Safeguards against fraud 
and other abuses are provided by judi 
cial insistence that a proper founda- 
tion for such proof be laid.” (See also 
People v. Wojahn, 337 P. 2d 192; 
People v. Dupree, 319 P. 2d 39.) As to 
use of recordings in examinations be- 
fore trial where shortage of competent 
stenographers may exist, see Gott- 
helf v. Hillcrest Lumber Company, 116 
N. Y. S. 2d 873. In Williams v. State, 
226 P. 2d 989, quoting with approval 
from State v. Perkins, 198 S. W. 2d 
704, it said : in keeping 
with the policy of the courts to avail 
themselves of each and every aid of 


was 


science for the purpose of ascertaining 
the truth, such practice [referring to 
recorded statements] is to be com- 
mended as of 
triers of 


inestimable value to 


fact in reaching accurate 
conclusions. This particular case well 
illustrates the advantages to be gained 
by courts utilizing modern methods 
of science in ascertaining facts.” For 
an opinion approving playing of a 
recording for a jury to hear voices 
where a party denied his voice was 
the one recorded, see People Vv 


332 P. 2d 811. 


Contrary to popular opinion, you 
may find it is easier to use a record 
of a recorded phone conversation than 
you believe; the cases dealing with 
this subject find little objection where 
the recording is made by one party 
to the conversation and make the 
comparison of it being no worse than 
a third party listening 
versation of an extension phone. 
Swartz v. Texas, 344 U.S. 199; Rathun 
v. U. S., 355 U. S. 107; and U. S. v. 
Sullivan, 116 F. Supp. 480. For other 
supporting cases, see also Common- 
wealth v. Clark, 187 A. State v. 
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Grace, 


in on the con- 
(See 


ee a 
09/5; 


Reyes, 308 P. 2d 182: Monroe v. U.S.., 


234 F. 2d 49.) 


The writer would not be so bold as 
this that 
statements are ready to completely 
do away with the need for handwritten 


to state at time recorded 


statements and court reporter's state 
ments. However, the number of such 
statements is being reduced, and we 
will see more and more recorded state 
ments being taken and being used in 
Once the initial cost barrier 
is resolved the usual remarks 
about “it'll never work’ faded 
away, the days of the pencil-weary ad- 


evidence. 
and 
are 
juster will be numbered. It does not 
take many court reporters’ statements 
in the. course of a year to total up to 
a sizable claim expense, as we all 
well know. Often we run into a prob 
lem of scheduling with the reporter 
being busy with another statement, in 
the meantime, time is of the essence. 
The first contact, I believe, is still the 
the witness is not 
tired out already by laboring over 


best contact, and 
what he knows concerning the acci 
dent. We even had 
remark how much they enjoyed dis 


have claimants 
cussing the accident with us compared 
to the discussion with their own ad 
juster who was madly trying to write 
everything down, asking the claimant 
to repeat himself and taking up about 
twice as much of the claimant’s time. 


| think that the problem which the 
companies will be trying to resolve in 
the future will be not whether or not 
a recorded statement will be taken, 
but rather from which company equip 
ment will be bought or rented. 


While the 


first to pioneer in this field, we were 


our company was not 
one of the early users of the recording 
technique. Any experience which we 
have gained as a result of our early 
experimentation is gladly made avail 
able to all who are interested in this 
relatively new and improved method 
of securing statements. [The End] 
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Defense Diplomacy 


By PHILIP J. HERMANN 


Proper diplomacy in the settlement of claims, says Mr. Hermann, 
requires confidence of fair dealing—and fair dealing does not 
mean the payment of excessive amounts for claims. The author is 
a member of the Cleveland law firm of Hermann, Rhoa & Cummins. 





TN OUR TROUBLED WORLD, warlike talk is not confined to 

the international scene. Charge and countercharge of excessive 
demands and inadequate offers in personl injury cases fill the air. 
Even an institution such as the City Club of Cleveland recently provided 
an arena and radio hookup for a debate between defendant’s counsel 
and plaintiff’s counsel as to the high cost of injury claims. A leading 
insurance company executive is campaigning throughout the country 
against the lawyers who handle plantiffs’ cases. “A class war” be- 
tween insurance company and claimant’s counsel appears to be 
developing. Mutual trust is at low ebb. Lawsuit filings are rapidly 
accelerating. 

In the Courts of Common Pleas of Cuyahoga County, for example, 
new cases filed in 1959 jumped to 8,877 from 7,892 in 1958—an increase 
of 12% per cent in one year. Of the 1959 filings, 47.7 per cent were 
tort cases, but they constituted only 44.7 per cent of all disposals.’ 
Hard-working judges just can’t keep up with the accelerating docket, 
and fall farther behind. In Nassau County, New York, supreme court 
jury cases pending increased in 1959 by 1,104, to 4,179. This increased 
the delay by an estimated 12 months, to a total estimate of 56 months! 
Westchester County, New York pending cases increased by 628, to 
2,874, and delay by eight months, to a total of 39 months! Over 
70 per cent of the cases filed in New York Supreme Courts were tort 
lawsuits.” Similar increases in filing and delay are being reported 
throughout the country. 


The long court wait that many plaintiffs must undergo before 
their claim is tried or settled breeds nothing but ill for all concerned. 
The insurance company may pay a premium for a litigation-retarded 
injury plus the expense of defending and supervising the lawsuit. 
The injured party deprived for years of compensation for injury, per- 
haps needed for rehabilitation, grows bitter at a system which denies 
him prompt justice. The plaintift’s attorney may find himself spending 


‘The Court Administrator, Common Pleas Court of Cuyahoga County 
“New York Judicial Conterence Fifth Annual Report. 
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so much time and money on the law- 
suit that, after deducting overhead and 
out-of-pocket expenses, he may have 
little or nothing to show for his time 
and effort. The courts, heroically 
trying to move an ever-growing case 
load of lawsuits increasing in com- 
plexity and trial time, are being sav- 
agely criticized by an 
public. 


uninformed 


History teaches us that whenever 
a system does not keep abreast of the 
needs of the people, there is a tendency 
for an eruption which destroys it. 
The rumblings which we hear today 
are too widely known to need com- 
ment. Suffice it to say, 
rections are soon made, we may find 


unless cor- 


ourselves with a compensation sys- 
tem for injury, perhaps minus both 
insurance company and attorney! 


Where does the blame lie? Many 
insurance companies and_ defense 
counsel blame the claimant and his 


lawyer for a money-hungry attitude. 
Plaintiffs and their attorneys blame 
unrealistic offers and delaying tactics. 
Blaming the other side is a poor way 
to solve any problem, and name-calling 
only aggravates it. 


Let’s consider the facts; 
indicate the solution. Cuyahoga 
County Courts of Common Pleas are 
considered quite typical of a great 
many of the courts in the country. 
In 1959, although there were 8,262 
cases disposed of, only 255 were tried 
toa jury. This is 3 per cent. Approx- 
imately another 3 per cent (288) were 
tried to the court. The remainder 
were disposed of without actual trial. 
Approximately 10 per cent—823—were 
settled by efforts of the trial judge. 
Approximately ™% per cent—48 
settled during trial. In 171 (2 per 
cent), there were agreed verdicts and 
judgments, most likely in the trial or 
pretrial room. A pretrial judge set- 
tled 2,015, or 24 per cent. Settle- 
ments were made prior to pretrial 


356 


they may 


were 


in 2,129, 


mainder ( 


The re 


3, or approximately 32 


or 251% per cent. 
252 

per cent) were special nontort-cate- 
these 


special nontort categories leaves 5,729 


gory disposals. Deducting 
disposals, of which 3,694, or 64 per 
cent were tort cases. Adding together 
all disposals made at or after pretrial, 
we find 3,600 (or 63 per cent of the 
5,729) reached at, or subse- 
quent to, pretrial! It is to be noted 


that the greater percentage of the dis 


were 


posals involving tort cases take place 
at or after pretrial, and only a very 
small fraction of the lawsuits filed are 
tried. The key to our whole problem 
is that, by far, most cases are disposed 
of without trial. If these disposals 
could be shifted from the trial end of 
the 
pending for years and be disposed of 
shortly after filing or, better, 
prior to filing, we would have gone a 


docket where they have been 


even 


long way toward solving not only the 
docket problem, but also a_ serious 
cost problem to insurance company 
and to plaintiff and his attorney. 


Why don’t the parties get together 
early instead of late? The answer is 
“lack of diplomacy.” The plaintiff's 


attorney, infuriated because he was 
not paid his demand, is going to show 
the company. The 


ance company, on its part, wants to 


insurance insur- 
teach the attorney a lesson for mak 
ing an excessive demand. Unfortu 
nately, not only may these wrought-up 
feelings persist even to the trial room 
but, in addition, they may spill over 
to other claims that the company has 


When 


feelings run high, and the parties are 


involving the same attorney. 


thinking in terms of battle, diplomacy 
This 


is the role which defense counsel are 


of the highest order is needed. 


uniquely equipped to play eftectively. 
The insurance company counsel and 
the plaintiff's counsel have failed to 
their differences. 


resolve \ costly 


war has been declared. If the defense 
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A good trial attorney must be a good 
salesman. He should continuously try 
to sell from the moment he has re- 
ceived the lawsuit until it has been 
disposed of. If effective, continuous 
salesmanship is employed, prompt dis- 
posals will result, Mr. Hermann says. 


behalf of the insurance 
the battle 


charging Indian, he can only make 


counsel on 


company enters like a 


combat the more certain 


Some companies expect their attor 
neys to enter in full battle dress. It 
is, no doubt, comforting to an ad 
juster or a claim supervisor who has 
demand to have his 
without 


turned down a 


defense counsel confirm any 
reservations the stand taken. Believ 
ing this is expected of them, some 
attorneys not only affirm the action 
though they privately doubt its wis 
dom, but in addition may map out a 
course of action to “give the plaintiff's 
attorney a hard time.” This not only 
adds additional expense to an already 
expensi\ e but 
that the lawsuit will be kept alive up 
This 


may be good for the defense attorney 


pre CeSS, may assure 


to and perhaps through trial. 


but very costly to the insurance com 
pany. It is doubtful if such procedure 
very often teaches the plaintiff's at 
torney anything except to try to get 
even with such a company, The har 
vest may include not only an expen 
sive defense, but additional lawsuits 
to defend as well as a verdict higher 
than the demand! 


Defense counsel should quietly enter 
the picture, carefully appraising the 
situation. If 
facts available for a proper appraisal, 
he should seek to obtain them promptly. 
If he finds that the 
pany has appraised the case too low 


there are not enough 


insurance com 


to be able to make a reasonable offer, 
he should bring to the attention of 
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the insurance company the law or 
facts which indicate that a higher 
evaluation and ofter are indicated. 


If he 


has made an 


finds that the plaintiff’s attor 
ney excessive demand, 
he should quietly sit down with the 
attorney and lead the attorney to a 
and demand. Some- 


times the attorney has misunderstoc rd 


fair evaluation 


or misinterpreted the law involved. 
Sometimes the 
misunderstood or not fully known or 
the evaluation may have been arrived 
at merely by reading about large, but 
unrepresentative, verdicts in the news- 
paper. With that 
ought to be settled should be brought 
to a prompt disposal. 
cases which have no merit should be 


operative facts are 


patience, cases 
I 
Dismissals of 
secured. After all, a no-merit case is 
not only costly to the insurance com 
pany, but yields nothing to the plain- 
tiff’s attorney. Defense counsel should 
show the plaintiff's attorney how he 
adversely affects his pocketbook by 
taking cases with no merit or by in 


sisting on excessive demands. He 
should educate the attorney that a 
prompt disposal means not only a 


greater hourly return for the lawyer's 


time, but also most likely a larger 


net fee. 

Of course, diplomacy does not al- 
ways succeed. Certainly, where it does 
not succeed, the unmeritorious or ex- 
cessive claim should not be paid, but 
should be resisted through trial. A 
good diplomat talks quietly and em 
ploys facts and deals fairly, but he 
also carries a big stick to use when 
necessary. 

Some trial lawyers are great fighters 
Where a 
such 


and poor diplomats. com 


pany relies upon attorneys, it 


will have few early disposals and 


large attorney fees. Some companies 
recognize that the counsel they em- 
ploy have no ability to negotiate and 
attempt to bridge the gap by the use 


of their own adjusters. Of course, 
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adjusters can settle lawsuits promptly 
after litigation, but this is frequently 
accomplished by paying a higher price 
—more often than not, an amount in 
excess of the value. On the other 
hand, defense counsel employing di- 
plomacy can frequently and promptly 
settle many lawsuits without paying 
any more money than that previously 
offered. In fact, sometimes prompt 
settlement can be accomplished by 
actually paying less than the previous 
offer. A plaintiff's attorney who has 
had the experience of having a fair 
appraisal of a claim reveal it was 
worth less than the offer made before 
suit may think twice before turning 
down further reasonable offers prior 
to filing. 


Proper diplomacy in the settlement 
of claims requires confidence of fair 
dealing. By “fair dealing” I do not 
mean paying excessive amounts for 
claims. In fact, an early offer on the 
moderate side of “reasonable” is often 
of compelling interest to the claimant 
and his attorney. It is submitted that 
reasonable the moderate 
side, made early and with diplomacy, 
will frequently settle the case for a 
lesser amount of money than required 
in the trial or pretrial room. An 
added dividend, of course, is a saving 


offers on 


on defense fees and expenses. 

Even adjusters who deal fairly find 
that confidence which results in early 
and quick settlement usually takes 
many years to develop. But 
often the most proficient advance to 


very 


higher positions where they are no 
longer in contact with the attorneys. 
In addition, many adjusters leave for 
other vocations. A frequent gripe by 
a plaintiff's attorney is that by the 
time he gets to know an adjuster, he 
On the other 

have a far 


is no longer around. 


hand, defense counsel 
greater history of permanence and, 
hence, opportunity for developing 


confidence. 
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Another element which cannot be 
that an attorney can 
take an impartial view of a claim that 
a salaried adjuster may find more 
difficult. The adjuster who has put 
himself on record either to plaintiff's 


overlk « *ked 1S 


attorney or his own superior as to 
value may be reluctant to recommend 
a more realistic figure because he may 
feel that he is losing face. 


Lest there be a misunderstanding 
that a defense attorney who is versed 
in the way of diplomacy is not as 
effective in court as others, I believe 
that the record will speak for itself. 
Today the jury 
is motivated by sincerity. 


Styles have changed. 
\ \ lawyer 
who can diplomatically sell fellow at 
torneys on settling lawsuits for rea 
sonable amounts will most likely also 
be highly effective with a jury. A 
good trial attorney must be a good 
salesman. As a good salesman, he 
should be able to bring in results and 
not 
he should continuously try to 
from the moment that he has received 


alibis. Like any good salesman, 


sell 


the lawsuit until it has been disposed 
of. If effective and continuous sales 
manship is employed, prompt dis 
posals will result. 


It is submitted that where com- 
panies give thought to defense diplo 
macy and promptly employ its use 
where indicated, and by those who 
can use it, early and reasonable law 
suit disposals with substantial say 
ings in the over-all price paid will be 
substantial 
ings in attorney fees. On the other 
hand, the plaintiff and the plaintift’s 


counsel will also benefit. Though the 


secured, as well as Sav 


settlements may not be equal to the 
expected verdict, they will result in a 
the 
as well as be a decent award to the 


greater net income to attorney 
plaintiff himself without the emotional 
strain of a pending lawsuit or trial 
together with all its heartbreaks. 


[The End] 
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Appeal Without Bond 


from Judgment Against Insured 
By NORMAN E. RISJORD 


“Should the insurer be subject to a suit by the judgment creditor be- 
fore that judgment is affirmed?” is the question answered by this article. 
A recent Florida decision presented an opportunity for the author 
to search for an answer to the question. He is vice president and gen- 
eral counsel, Employers Reinsurance Corporation, Kansas City, Missouri. 


N lability policies, the insurer obligates itself to defend certat 

suits against the insured but reserves the right to make settlement 
of any such suit as it deems expedient. The insurer further obligates 
itself to pay premiums on any appeal bonds* so required, and premiums 
on bonds to release attachments for an amount not in excess of the 
applicable limit of liability of the policy, but without any obligation 
to apply for or furnish any such bonds. The policy provides that no 
action shall he against the insurer until the amount of the insured’s 
obligation to pay shall have been finally determined by judgment 
against the insured after actual trial, but any person who has secured 
such judgment is thereafter entitled to recover under the policy. 


The cases seem to hold that the insurer is not obligated to appeal 
any judgment against the insured (J/oore 7 Columbia Casualty, Com 
pany, 10 Fire AND CASUALTY Cases 90, 174 F. Supp. 566 (DC IIL, 1959), 
but see Kaste v. Hartford Accident & Indemnity Company, 9 FIRE AND 
Casuatty Cases 492, 5 App. Div. 2d 203, 170 N. Y. S. 2d 614 (1958)), 
and that, while the insurer is obligated to pay the premiums on appeal 
bonds, it has no obligation to apply for or furnish an appeal bond 
s bond (Farmers Insurance 


(Moore, cited above) or a_ supersedea 
Exchange v. Henderson, 82 Ariz. 335, 313 VP. 2d 404 (1957)). 


Query: Should a liability insurer supersede a judgment against its 


s< 


insured when appealing, and what happens if it doesn’t or if it does? 


Two 1960 Florida Cases 
Two very recent Florida decisions answered part of that question 
Damage judgments against the insured were appealed without super 


* The terms “appe al bond’ and “supersedeas bond” are used here intet 
changeably to mean a bond which will stay execution against the property of 
the appealing party until after the appeal has been heard and decided by the 


appeal court. See The Surety Bond mn Court Proceedings (Surety Association ot 
America), pp. 24-25 
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sedeas bond. The judgment creditors 
then garnisheed the insurer, obtaining 
judgments from which the insurer 
appealed. 


In the earlier case, after reversing 
the damage judgments and remanding 
those causes, the Florida District 
Court of Appeal, First District, re- 
versed the garnishment judgments, 
stating that there was no error in 
granting the garnishment judgments 
but, inasmuch as those judgments 
were based wholly upon the damage 
judgments since reversed, “justice under 
the law” required the court of appeal 
to remand the garnishment causes 
with directions “forthwith to dismiss” 
the garnishment proceedings (General 
Accident v. Harris and Masker, 117 
So. 2d 44 (1960) ). 


In the more recent Florida case, the 
Florida District Court of Appeal, Third 
District, without disclosing whether, 
in the damage case, the judgment had 
been affirmed or reversed or the appeal 
was still pending, affirmed the gar- 
nishment judgment, on the authority 
of General Accident on the theory that 
the “tort judgment was final, within the 
meaning of” the no action clause of the 
policy, when rendered by the trial court, 
without need to wait out the period for 
appeal or await the outcome of an ap- 
peal if taken (Cosmopolitan Mutual In- 
surance Company v. Wilson, 118 So. 
2d 230). Attention is called to the 
facts that in General Accident the 
garnishment judgments were reversed 
because the damage judgments had 
been reversed whereas in Wilson we 
don’t know what happened to the dam 
age appeal and that the question is 
not, as stated in Wilson, whether the 
“tort judgment was final’ within the 
meaning of the no action clause but 
whether, to follow the wording of the 
no action clause, “the amount of the 
insured’s obligation to pay shall have 
been finally determined by judgment.” 
The two expressions are not the same. 
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other 
com 


decisions in 
for 


The following 
jurisdictions are 
parison. 


ottered 


No Appeal Bond Posted 
Colorado. Damage 
against the insured were appealed with- 
out supersedeas bond. The judgment 


judgments 


creditor then garnisheed the insurer, 
obtaining judgment, from which the 
The damage judg- 
In the garnish- 


insurer appealed. 
ments were reversed. 
ment appeal, the supreme court reversed 
the judgment against the insurer on 
the ground that the reversal of the 
damage judgment left nothing to sus- 
tain the garnishment judgment (Zurich 
Insurance Company v. Bonebrake, 137 
Colo. 37, 320 P. 2d 975 (1958)). 
Illinois.—In a 1943 case, damage 
judgment against the insured was ap- 
pealed without supersedeas bond. The 
judgment creditor then garnisheed the 
insurer, obtaining judgment from which 
the insurer appealed. The damage 
judgment was affirmed. In the gar 
nishment appeal, the appellate court 
reversed the judgment against the in 
surer on the ground that the garnish- 
ment proceeding was premature, since 
the damage judgment was not “final” 
when the garnishment 
were brought (Ancateau, for Use of 
Trust Company of Chicago v. Commer- 
cial Casualty Insurance Company, 318 
Ill. App. 553, 48 N. E. 2d 440 (1943) ). 


proceedings 


In a 1944 case, damage judgment 
against the insured was appealed with 
out supersedeas bond. The 
settled with the judgment 
and then brought action against the 
insurer for the amount so paid. The 
appellate court affirmed a judgment 
against the insurer on the ground that 
the damage judgment became “final” 


insured 
creditor 


when the insured became obligated to 
pay the judgment in order to avoid a 
levy on its assets (Leyden Premier 
Cab Company v. Citizens Casualty Com- 
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pany of New York, 323 
55 N. E. 2d 829 (1944) ). 

Kansas. 
the 
supersedeas 


Il. App. 436, 


Damage judgment against 
was appealed without 
bond. The judgment 
creditor garnisheed the insurer, ob 
taining judgment from which the in 
surer appealed. The damage judgment 
affirmed and the 
judgment was reversed in the same 
supreme court opinion, the garnish 
ment reversal being on the grounds 
that the garnishment was premature 


insured 


was garnishment 


since at the time it was brought the 
insured had no rights against the in 
surer and the judgment creditor had 
no better rights than had the insured 
(Lechleitner v. Cummings, 160 Kan. 
453, 163 P. 2d 423 (1945)). 


Minnesota. 
against the insured was appealed with 


Damage judgment 
out supersedeas bond. The judgment 
creditor garnisheed the insurer, obtain 
ing judgment from which the insurer 
appealed. The damage judgment was 
affirmed. In the garnishment appeal, 
the supreme court affirmed the judg 
ment against the insurer on the ground 
that the garnishment pre 
mature and, in any event, affirmance 
of the damage judgment made it “final” 
and the issue of 
(Nikkari v. Jackson, 


33 N. W. 2d 36 (1948) ). 


was not 


prematurity moot 


226 Minn. 393, 


Pennsylvania. Damage judgments 
against the insured 
without appeal bond. The judgment 
creditor garnisheed the insurer and ap 
The 


damage judgments were affirmed. In 


were appealed 


pealed from an adverse order. 


the garnishment appeal, the supreme 
court reversed and entered judgment 
against the insurer on the ground that 
afrmance of the damage judgment 
made it final and fully determined the 
amount of the insured’s obligation to 
pay, as required by the “action against 
company” condition (Di Gregorio v 
Skinner, 351 Pa. 448, 41 A. 2d 
(1945)). 
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* 

It seems fair to say, Mr. Risjord con- 
cludes, that the insured’s obligation 
has not been finally determined until 
conclusion of a timely appeal from a 
judgment against the insured and that 
the insurer should not be subject to 
suit by the judgment creditor until 
after that judgment is affirmed. 


° 
Alabama.— Damage judgment against 
the insured was appealed without 


supersedeas bond. The judgment credi- 
tor brought suit in equity against the 
insurer, obtaining a decree from which 
the insurer appealed. While the dam- 
age appeal was still pending, the su- 
preme court, in the equity appeal, 
affirmed the decree against the insurer 
on the ground that the damage judg 
ment “finally determined” the obli- 
gation of the insured, even though 
it was subject to possible reversal on 
appeal (Ohio Casualty Insurance Com- 
pany v. Gantt, 7 FIRE AND CASUALTY 
Cases 653, 256 Ala. 262, 54 So. 2d 595). 


United States District Court (Ar- 
kansas). 
the 


Damage judgment against 
insured was appealed without 
supersedeas bond. The judgment credi- 
tor brought action against the insurer 
in the United States District Court. 
While the damage appeal was still 
pending, the United States District 
Court entered judgment against the 
insurer on the ground that the liability 
of the insurer attached upon judgment 
against the insured, even though the 
appeal without supersedeas was pend- 
ing (Cassidy v. Southern Farm Bureau 
Casualty Insurance Company, 135 F. 
Supp. 757 (DC Ark., 1955)). The deci- 
sion was strongly influenced by Ar- 
kansas statutes. 


Kentucky.—_Damage judgments 
against the insured were appealed 


without supersedeas bond. The judg- 
ment creditors brought suits in equity 
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against the insurer, obtaining judg 
ments from which the insurer ap 
pealed. While the damage appeal was 
still pending, the court of appeals, in 
the equity appeal, affirmed the judg 
ment against the insurer on the 
ground that, by failing to file a super 
sedeas bond, the insurer “waived” the 
“no action” clause of the policy (Con 
solidated Underwriters v. Richards’ 
Administrator, 276 Ky. 275, 124 S. W. 
2d 54 (1939)). 


Appeal Bond Offered 

United States District Court (Penn- 
sylvania). 
$6,500 against 


Damage judgment for 
the 
pealed. The insurer’s offer to post a 
supersedeas bond for $5,000 (the policy 
limit) was refused by the judgment 
creditor, who garnisheed the insurer 
in the United States District Court. 
While the damage appeal was still 
pending, the United States District 
Court denied the judgment creditor's 


insured was ap 


motion for summary judgment on the 
ground that the insured’s obligation 
was not finally determined until af 
firmance of the damage judgment 
(Arsht v. Hatton, 80 F. Supp. 148, 
following Di Gregorio above). 


Appeal Bond Posted 


Kentucky.—Damage judgment for 
$7,724.85 against the insured was ap 
pealed. The insurer posted a super 
sedeas bond for $5,000 (the policy 
limit). The judgment creditor then 
brought suit in equity against the in 
surer and appealed from an adverse 
judgment. While the damage appeal 
was still pending, the court of ap 
peals, in the equity appeal, affirmed 
on the ground that the obligation of 
the insured was not finally determined 
until determination of the appeal from 
the damage judgment (7 ucker v. State 
Automobile Mutual Insurance Com 
pany, 280 Ky. 212, 132 S. W. 2d 935 
(1939)), distinguishing Consolidated 
Underwriters, cited above. It 
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is inter- 


the held that the 
supersedeas bond did not increase the 


esting that court 
insurer's exposure beyond its policy 
limit. See Hecht v. James, cited below. 


Oregon. Damage judgment for 
$34,000 against the insured was ap 
pealed. The insurer filed a super 
sedeas bond for $20,000 (the policy 
limit). The judgment creditor gar 
nisheed the insurer, obtaining a judg 
ment from which the insurer appealed. 
The damage judgment was affirmed. 
In the garnishment appeal, the su 
preme court affirmed on the ground 
that Oregon statutes, providing that the 
judgment creditor could bring action 
against the insurer if the judgment 
was not satisfied within 30 days, con 
trolled the policy 
contrary (Hecht v 
246 (1959)). 
argued and decided on the same day. 
The insurer claimed here that it held 


provisions to the 
P. 2d 


The two appeals were 


James, 345 


no funds belonging to the insured, 
since any such funds were pledged to 
the surety. Possibly, the result was 
that the insurer finally paid the total 
damage judgment, including that part 
above the policy limit. For such double 
liability where an attachment bond is 
issued to attached 
for the part of the claim in excess of 
policy limit, see Pennsylvania Casualty 
Company v. Phoenix, 139 F. 2d 823 
(CA-10, 1944), and Kramer v 
Casualty Insurance Company, 
Supp. 863 (DC S. C., 1957). 


release property 


Carolina 


155 FP. 


Conclusions 


Obviously, the insurer should not 
fle a supersedeas bond unless (1) it 
protects the from 
and (2) it 


insured execution 


can be in an amount not 
greater than the policy limit and (3) 
if the damage judgment exceeds the 
policy limit, the bond can be filed in 
such a way that the liability of the 
insurer under its policy is superseded 
by the bond so that the insurer will 


(Continued on page 385) 
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Federal Regulation of Insurance 


By JOHN R. MALONEY 


There is no “supervisory vacuum” in the dual system of federal- 
state regulation of the insurance industry, but there is an ever- 
present threat of federal regulation if state regulation proves 
inadequate or ineffective. Mr. Maloney, former Insurance Commis- 
sioner of the State of California, is a member of the law firm of 
Weinstock, Anderson, Maloney & Chase, San Francisco. He made 
these remarks on April 21, 1960, before the Northern California 
Chapter of the American Society of Insurance Management, Inc. 


Sb rte ite the infancy and early development of the insurance 
industry in the United States, it came to be understood by 
those engaged in handling insurance transactions that they were not 
engaged in “commerce.” Furthermore, since the production, sale and 
servicing of insurance were not regarded as “commerce,” such activi 
ties were not considered to be “interstate commerce” when conducted 
across state lines. 


This legal concept was sanctioned by judicial construction dating 
as far back as 1869, beginning with the decision of the United States 
Supreme Court in the case of Paul v. Virginia. Even the National 
Association of Insurance Commissioners, through its committee on 
preservation of state regulation, recognizes in retrospect that this 
concept produced an anomalous situation. While other segments of 
our economy were subject to the Sherman Anti-Trust Act, the Clayton 
\ct, the Robinson-Patman Antidiscrimination Act and the Federal 
Trade Commission Act, insurance was not. Insurance was granted 
an immunity not possessed by any other industry which engaged in 
business that extended across state lines. 


During the many years that this legal concept prevailed, a system 
of supervision or regulation of the insurance business by the several 
states developed, strong and effective in some jurisdictions and—shall 
we say—less strong and less effective in others. 


On June 5, 1944, a truly momentous day for the insurance industry 
and insurance supervision in the United States, judicial sanction ceased 
for this legal concept of many years standing that exclusive jurisdic- 
tion to regulate and supervise insurance resided in the states. On that 
day, the United States Supreme Court handed down its decision in the 
Southeastern Underwriters Association case which held the business of 
insurance to be commerce and, when conducted across state lines. 
interstate commerce. 
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Obviously, the decision opened to 
question, and to possible attack as 
illegal and invalid, a great deal that 
the industry and state regulatory au- 
thorities had done on the theory that 
insurance was not subject to the 
Sherman, Clayton, Robinson-Patman 
and Federal Trade Commission Acts. 
Instantaneous reconversion was im- 
possible, and a period of readjustment 
was regarded as essential. 


All of us know, I am sure, what fol- 
lowed next. During its Seventy-ninth 
Session in 1945, the Congress enacted, 
and President Roosevelt signed into 
law, what we know today as Public 
Law 15, declaring that the continued 
regulation and taxation of the busi- 
ness of insurance by the several states 
is in the public interest; that the pro- 
visions of the Sherman Act proscrib- 
ing boycott, coercion and intimidation 
shall remain applicable to the busi- 
ness of insurance; and that, otherwise, 
the Sherman, Clayton, 
Patman and Federal Trade Commission 
Acts shall apply to the business of 
insurance after June 30, 1948, only 
to the extent that such 
not regulated by state law. Since the 
principal restraints on competition 
indicted in the SEUA case as illegal 
found their basis in concert of action 


Robinson- 


business is 


in rate making, the separate states 
immediately set about to enact rating 
laws that permitted this, subject to 
regulation and supervision by the state 
insurance commissioner. Most of the 
states also enacted fair trade practices 
acts regulating trade practices and 
advertising in the insurance business, 
a field otherwise covered by the Fed- 
eral Trade Commission Act. 


What, then, the uninformed 
ask, is all the hullabaloo concerning 
federal regulation of insurance? If 
Congress declared in Public Law 15 
that continued regulation of the busi- 
ness of insurance by the several states 


may 


was in the public interest, and the 
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Public Law 15 declares that the pro- 
visions of the Sherman Act proscrib- 
ing boycott, coercion and intimidation 
shall remain applicable to the insur- 
ance business. Federal regulation in 
these areas is, therefore, an actual 
reality. And this federal regulation 
is being vigorously enforced by the 
United States Department of Justice. 


states adopted insurance regulatory 
legislation covering the fields occupied 
by the Sherman, Clayton, Robinson- 
Patman and Federal Trade Commission 


Acts, doesn’t or shouldn’t that end 
the matter? 
As to whether it shouldn’t have 


ended the matter, I can only answer 
that there are respectable differences 
of opinion. But whether it should or 
shouldn’t have ended the matter, the 
realities of the situation are that it did 
not and has not—and understandably 
so, in my opinion as a lawyer and 


former state insurance administrator. 
The holding of the United States 
the Southeastern 
established as a 


Supreme Court in 
Underwriters 
principle the supremacy of the power 


case 


of Congress to regulate insurance, so 


far as it was interstate in character 


or affected interstate commerce. 
During the pendency of the SEUA 
litigation, a bill known as the Bailey 
Van would 
given the insurance industry complete 


Nuys bill, which have 


exemption from the federal antitrust 
laws, was introduced in the Congress. 


But this bill was not enacted into 
law; instead, Congress enacted Pub 
lic Law 15, largely on the recom 


the National Association 
ot Insurance Commissioners. 


mendation of 


First and foremost, it should be 
noted that Public Law 15 expressly 
that the provisions of the 


Sherman Act proscribing boycott, co- 


declares 


1LJ— June, 1960 


ercion and intimidation shall 
applicable to the business of insur 


remaln 


ance. Federal regulation in_ these 
areas is, therefore, an actual reality. 
And this federal regulation is being 
the United 
States Department of Justice, as evi 


denced by the prosecutions commenced 


vigorously enforced by 


by it against the Insurance Board of 
Cleveland, The New 
Kxchange and The 


Insur 
Investor’s 


Orleans 
ance 
Diversified Services. Closer to home, 
but strictly on the civil side, is the 
litigation in the local federal district 
court 
reducing agents’ commissions, in which 


alleging concert of action in 
the court has ruled that the amended 
complaint states a cause of action un 
der the Sherman Act. 


Federal regulation of the insurance 
industry is also a reality in the areas 
occupied by such other federal stat 
utes as the National Labor Relations 
Act, the Standards Act 
the postal laws (including the mail 


Fair Labor 
fraud provisions thereof), and, as re 
securities issued by insurers, 
Securities Act of 1933 and the 
Company Act of 1940. 
While these federal regulations apply 


spect 
the 
Investment 


to the insurance business only in 


cidentally, they nevertheless consti 
tute federal regulation of the insur 
ance industry to the same extent as 
other industries transacting business 
1 affecting 


in interstate commerce or 


interstate commerce. 


It is true that Public Law 15 was a 
federal affirmation that the continued 
regulation of insurance by the several 
states was in the public interest. But 
this con 


ditioned upon the states accepting the 


statement of policy was 
invitation contained therein, namely, 
to deal effectively and affirmatively 
with those 
which might otherwise be the subject 
of federal regulation. 


activities and practices 


A report of the House Judiciary 
Committee on the bill that ultimately 


Federal Regulation 


Law 15 included the 
“Nothing in this 


became Public 
following comment: 
bill is to be so construed as indicating 
it to be intent or desire of Congress 
the 


states to enact legislation that would 


to require or encourage several 
make it compulsory for any insurance 
company to become a member of rat- 
ing bureaus or charge uniform rates. 
[lt is the opinion of Congress that 
competitive rates on a sound financial 


basis are in the public interest.” 


In signing Public Law 15, President 
stated in 
moratorium period, 


Roosevelt's 
“After the the 
\nti-trust and certain related 
statutes will be applicable in full force 
and effect to the business of insurance 
except to the extent that the 
have assumed the responsibility, and 


message part: 


Laws 


states 
are effectively performing that re- 
the 
aspect of 


regulation of 
the 
business may be involved. It is clear 
that [ 
immunity for monopoly or for boy- 
Con- 
gress did not intend to permit private 
rate fixing which the Anti-Trust Act 
forbids; but 


sponsibility for 
whatever insurance 


Congress intended no grant of 


cott, coercion, or intimidation. 


was willing to permit 
actual regulation of rates by affirma- 


tive action of these states.” 


\lmost all of the laws 
adopted by the various states follow- 


rating 


ing SEUA are patterned, with some 
the “All 
Bills” 
by the National Association of Insur- 


modification, on Industry- 


Commissioners recommended 
ance Commissioners. It is significant 
to note that the drafting committees 
of the NAIC recognized the underly- 
ing Congressional intent that, while 
companies could act in concert, com- 
On 


this point, the joint report of the com- 


petition should be maintained. 


mittees states: “In order to insure 
competition and to effectuate the in 
tent of Congress that there be com- 


.. The bill 


should provide for the freest possible 
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use of bureau facilities by both mem- 
bers and subscribers, and unfairly re- 
strictive rules should be eliminated. 
We regard as contrary to public policy 
provisions unduly restricting the ac- 
tivities of companies simply because 
they use bureau facilities.” 

Thus we that, so far as the 
Commissioners’ drafting committees 
were concerned, the philosophy of the 
model rating laws was to strike a 
balance between the stability achieved 


see 


by collaboration in rate making and 
the freedom to act independently for 
companies which wish to do so. 
reports indicate they clearly realized 
that Congress would not be satisfied 
with regulation which merely allowed 
the insurance companies to continue 
doing business as they had in the past. 


It will be noted, too, that the ex- 
emption from the four federal statutes 
specified is a limited or qualified ex- 
emption, that is, to the extent that the 
business is regulated by 
In paraphrasing this limi- 

qualification, President 


insurance 
state law. 
tation, or 
Roosevelt, as indicated, expressed it 
as follows: “To the extent that the 
states have assumed the responsi 
bility, and are effectively performing 
that responsibility.” 


The addition by the President of 
the standard that the states “are ef- 
fectively performing that 
bility” finds its the rather 
extended Congressional debate sur- 
rounding this crucial proviso in Pub- 
lic Law 15, which lends some credence 


responsi- 
basis in 


to the argument advanced before the 
Supreme Court's recent decision in 
the National Casualty case that state 
legislation alone was not sufficient to 
oust the applicability of the federal 
statutes, and that f 
such state legislation into administra- 


crystallization of 


tive elaboration of standards of con- 


duct and application in individual 


cases—in other words, adequate and 
the states 


effective enforcement by 
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Their 


statutes and regulations 
And, finally, as in the 
statements of 


of their 
was required. 
statutory 
principles in broad terms, the exact 
intent with regard to 
interstate insurance practices which 
the of territorial 
limitations of jurisdiction cannot for 
Constitutional regulate 
tively was left by Public Law 15 for 
future judicial determination. 


case of all 
of Congress 


states by reason 


reasons eftec- 


Since the first and foremost prin 
ciple established by the Southeastern 
Underwriters case is the supremacy of 
the power of Congress to regulate in 
surance, so far as it is interstate in 


character or affects interstate com 
merce, and since the exemption from 
federal regulation granted by Con 
gress in Public Law 15 is not an out 
right exemption but rather a limited 
and qualified exemption, it was not 
unexpected that, after more than a 
decade of experience with regulation 
of the insurance industry by the states 
post-SEUA 


new order of things, Congress should 


under the concepts and 
review the record of performance by 
the states to determine whether the 
public interest has been protected in 
the respects intended by Congress 
and, the 
their reports, intended by the commit 
the NAIC that drafted the 
model rate regulatory laws. 


according to language of 


tees of 


Hence, there was the so-called in 
vestigation into the effectiveness of 
insurance under 


state regulation of 


Public Law 15, by the Sub-Commit 
tee on Anti-Trust and Monopoly of 
the Committee on the Judiciary of 
the United States that 


been in the forefront during the past 


Senate has 
18 months or so and which, together 
the the 
Trade Commission and the court de 


with activities of Federal 
cisions resulting therefrom, is respon 
sible for my discussion of this matter 
of federal regulation of the insurance 
industry. 
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\dverting, first, to the area of fed 
eral responsibility created by Public 
Law 15 beyond direct control over 
boycott, coercion and intimidation, in 
the dual system of federal-state regu 
lation of insurance created by that 
act, the United States Supreme Court 
has handed down two decisions since 
the Anti-Trust Subcommittee began 
its study, in cases involving trade 
practice prosecutions of insurance 
companies by the Federal Trade Com 
mission in which it has interpreted the 
crucial statutory language “to th 
extent that such business is not regu 
lated by state law” and has thereby 
delineated, to some extent, the limits 
of federal jurisdiction which thereto 


fore had been somewhat cloudy 


Supreme Court Decisions 

In Federal Trade Commission v. Na 
tional Casualty Company, decided Jun 
30, 1958, the Court rejected the argu 
ment of the government that the mere 
enactment of state prohibitory laws 
which were not implemented by some 
kind of administrative action did not 
oust the FTC from jurisdiction. The 
Court held, in that it is the 
existence of state regulatory legisla 


effect, 


tion, and not the effectiveness of such 


regulation, that is the controlling 
factor. In that case, the Court held 
that Public Law 15 withdrew from 
the Federal Trade Commission the 


authority to regulate advertising mailed 
from the home office of an insurance 
company to its agents for dissemina 
tion throughout the several states in 
the 


where such states had adopted regu 


which company was licensed, 
latory legislation applicable to adver 
tising by insurance companies doing 


business therein. 


whereas the National Casualty 
further 


administrative authority over the in 


But 


decision attenuated federal 


surance business, the more recent de- 
cision of the Court in Federal Trade 
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Commission v. Travelers Health /lsso 
ciation, handed down on March 28. 
1960, is in the opposite direction. 


There, a strictly mail order insurance 


involved and _ it 


contended that legislation by the domi 


business was was 
ciliary jurisdiction regulating the ex 
traterritorial activities of its domestic 
insurers operated to oust federal juris 
diction under Public Law 15. 

The Supreme Court rejected this 
that it 
intended 


could not 
that this 


a single state takes 


contention, 


believe 


Stating 
Congress 
kind of law of 
from the residents of ev ery other state 
the protection of the Federal Trade 
Commission Act. The Court held that 
the state regulation which Congress 
provided should Operate to displace 
the federal law means regulation by 
the state in which the deception 1S 
practiced and has its impact. Can 
didness on the part of even the most 
ardent 


continued state 


regulation would seem to require frank 


advocate of 


acknowledgment that mail order in 
surance has always been a thorn in 
the side of effective state regulation. 

Whether or 


these decisions of the United States 


not one agrees with 
Supreme Court, they have now made 
that, the 
fear expressed in the recently pub 
lished (March 15, 1960) report of the 


\nti-Trust Subcommittee. there is no 


it fairly clear contrary to 


“supervisory vacuum” in the dual 
system of federal-state regulation of 
Insurance under Public Law 15. and 


the federal antitrust and related 
statutes apply in the absence of regu- 
lation by the state where the business 


activities have their operative force. 

In passing, another decision of the 
United States Supreme Court inter 
preting Public Law 15 as not ousting 
tederal administrative jurisdiction was 
the opinion in Securities and Exchange 
Variable Annuity Life 
Insurance ( om pany, decided on March 


23, 1959, 


Commission v 


but there the majority of 
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the Court held that variable annuity 
contracts are not contracts of insur- 
ance but securities, and, therefore, 
not exempt from federal regulation 
by virtue of the exemptions stated 
in Public Law 15, the Securities Act 
and the Investment Company Act. 
However, four of the nine justices 
dissented and were of the view that 
federal jurisdiction 
Public 


by 
the 
specific exemption of insurance con- 
tracts from the Securities Act and In 
vestment Company Act. 


Thus we see that Public Law 15 
itself created a dual system of federal- 


ousted 
Law 15, as well as by 


Was 


state regulation of insurance. It ex 
pressly and unequivocally imposes 
direct federal regulation in respect to 
boycott, coercion and intimidation in 
interstate commerce or affecting in- 
terstate commerce. In other areas, 
the outer limits of federal jurisdiction 
over the under 
Public Law 15 are not precisely de- 
fined, but this much appears certain, 
—federal regulation of interstate in- 
surance does not exist concurrently 
with, or as a supplement to, state 
regulation of the same business ac- 
tivities except that it does exist in the 


insurance business 


absence of regulation of such activi- 
ties by the state where they have 
their operative force. 






Subcommittee’s Investigation 


But the currency of the question 
of federal state regulation 
of the insurance industry is not brought 
about solely by reason of the court 
decisions delineating the area of fed- 
eral responsibility under Public Law 
15. As I have previously indicated, 
the inquiry being made by the Anti- 
Trust Subcommittee of the Senate 
is directed toward ascertaining the 
effectiveness in fact of state regulation 
of insurance since the enactment of 
Public Law 15. 


VIS-A-VIS 


In their own words. 


the study by the subcommittee also 
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“provides an opportunity to measure 
the effectiveness of competition as a 
regulator of the insurance industry.” 


The subcommittee has not as yet 
completed its study and, until it does, 
its final report and recommendations 
are in the realm of pure conjecture. 
But it has held hearings and asked 
questions of witnesses and adduced 


evidence. In 


addition, some of its 
members and staff have made public 
addresses adumbrative of the sub 
committee's inquiry. And, of course, 
the subcommittee has published its 
preliminary or interim report dated 


March 15, 1960. 
can only glean the apparent thinking 
of the subcommittee staff and majority. 


From all of these we 


If any one impression stands out 
more than others, in my analysis of 
the line of questioning at the hearings 
and of the speeches that have been 
made, it is that there are some rather 
within the 
committee membership and staff as 


serious misgivings sub 
to whether freedom of competition in 


accordance with the desires of Con- 
gress and the professed intent of the 
Commissioners’ drafting committees, 
through deviations and independent 
actions and filings, in fact has been 
permitted and realized under the rat 
ing laws adopted by the states and 


the administration thereof. 


More specifically, there exists un 
disguised skepticism as to the role 
played by rating bureaus, particu 
larly in the fire insurance field, and 
the that 


and the rates and rating procedures 


indications these bureaus 
promulgated by them enjoy a sacro 
sanct status that impedes or restrains 
free competition through independent 
action. 

Although the preliminary report of 
the subcommittee is somewhat brief 
and general, it specifically noted for 
“special attention” by the 
mittee the played by 


subcom 
role rating 
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bureaus and that “a group of inde 
pendent insurers, representing both 
large and small companies, presented 
testimony about 
certed efforts to restrict independence 
of action, primarily in the fire field, 
and the way various state laws have 
been utilized to accomplish this result.” 


complaining con 


Remarks by Counsel 
for Subcommittee 

Donald P. McHugh, 
the subcommittee, in 
speeches made by him, rather point 


Remarks by 
counsel for 
edly suggest a feeling that, granting 
the need for some concert of action 
between insurers in the rate making 
process, the activities of rating bureaus 
under the existing pattern of state 
regulation, particularly in the fire in 
surance field, extend beyond the mini 


mum necessary and may well 


constitute unreasonable restraints on 


very 


interstate commerce in insurance con 
trary to the public interest. 


In his address before Zone 5 of the 
NAIC on April 3, 1959, Mr. McHugh 
suggested that serious consideration 
be given to a basic change in the rate 
regulatory philosophy in which the 
bureau function would be reduced to 
the minimum of gathering statistics 
and the development of pure premiums 
below which no insurer would be per 
mitted to charge, and to which each 
company would independently add its 
own expense loading to arrive at its 
own independent, final rates. This 
concept of the rating bureau’s place 
in rate making did not originate with 
Mr. McHugh. 
by the Department of Justice, in its 
brief in the SEUA case, back in 1944. 


The suggestion is on the agenda of the 


It was also advanced 


so-called Gerber Subcommittee of the 
NAIC for consideration. 

Mr. McHugh reiterated this sug 
gestion in his address before the Na- 
tional Association of Insurance Agents 


in September of 1959 and added the 
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following comment: “Those who pe- 
tition the Congress for help seek only 
freedom to pursue an 


course of action.” 


independent 


\ccording to Mr. McHugh, the 
Congressional petitioners want a regu- 
latory atmosphere which offers free 
rein to those who want to make insur 
ance rates in concert but which per- 
mits equal opportunity to determine 
independently without 
“shackled and hamstrung by 
bureaus. 


rates being 
rating 
They oppose the regulatory 
philosophy which treats 
second class citizens.” 


them as 


“They resist the notion that bureau 
filings be considered paramount,” he 
said, “and that proponents of greater 
competition bear a heavier burden in 
justifying rate competition. It is a 
claim only for parity with those who 
collaborate to set rates. If state regu- 
lation cannot achieve such a balance 
in the practical administration of the 
rating laws, Congress may have no 
alternative but to move into the breach 
with forceful legislation.” 


Insurance Company Mergers 
More recently, Mr. McHugh spoke 


at Arizona Insurance Day at Tucson 
on the subject of insurance company 
He saw 


mergers. “most significant” 


and “ominious implications” of dan 
ger to the public from the recent 
number of insurance company mer 


gers and their possible impact upon 
competition. He expressed a doubt 
that 


many such mergers are ever appraised 


and correctly so, in my opinion 
by state Insurance Commissioners in 
terms of their competitive impact and 
he advanced the thought that the fed 
eral government should have a “pre- 
ferred position” in the supervision of 
insurance company mergers, saying 
that extension of federal authority in 
this area “poses no threat to state 
regulation.” 
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Expected Results 
of Subcommittee Study 


The varying areas of inquiry into 
which the Anti-Trust Subcommittee 
has delved to date, and other pointed 
comments by subcommittee members 
and staff, would make for interesting 
discussion, indeed. But limitations 
on our time bring us rather directly 
and abruptly to the question as to 
whether any further federal regula 
tion of the insurance industry of a 
direct and significant nature is apt to 
result from the activities of the sub 
committee. 

In my opinion it will not, and I say 
this with all due deference to the 
subcommittee and its highly intelli 
gent technical staff, who have certainl) 
demonstrated their skill and ability to 
find the 
pattern of regulation. 


weak spots in the existing 

In his speech before Zone 5 of the 
NAIC a year ago, Mr. McHugh him 
the 
away from federal regulation of in 
He pointed out that many 


self acknowledged that trend is 
surance. 
segments of the insurance industry, 
for reasons which may be perfectly 
valid, have been insulated in large 
measures from the invigorating atmos 
phere of real competition, particularly 
at the rate or price level, and he indi 
cated that a purpose of the study by 
the subcommittee illuminate 
soft spots where competition has not 
achieved its maximum utility. Only 
in this way can government, federal 


was to 


and state, intelligently approach regu 
lation in the public interest. 

In his speech before the National 
Association of Insurance Agents seven 
months ago, Mr. McHugh is reported 
to have observed that further regula 
tion of the insurance industry at the 
federal level would probably create 
more problems than it would solve 
and to have acknowledged that, in- 
federal 


evitably, imposition of con- 


trols diminishes the vigor of private 
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that insur 
ance, although vested with a publi 


enterprise, pointing out 
interest, is not a public utility, and 
the prime 
regulator for nonpublic utility private 
Only his recent remarks 


free competition remains 
enterprise. 


about insurance company mergers 
are in the direction of specific super 
vision at the federal level. 


\lso of significance, in my opinion, 
is the fact that, without exception, all 
of the witnesses before the committee 
who complained about concerted ef 
forts to restrict independence of action, 
primarily in the fire field, neverthe 
less strongly advocated and supported 
continued state regulation. 

Just as the SEUA decision and the 
Congressional prohibition of boycott, 
brought 


and intimidation 


about abandonment of acquisition cost 


coercion 


conferences and substantially com 


plete elimination of such obviously 
coercive rules and restraints upon free 


trade and commerce as the “single 
counter rule,” the “limitation of agency 
rule,” the “nonintercourse rule,” the 


“in or out rule,” the “separation rule,” 
so also, in my opinion, will the Anti 
Trust Subcommittee study bring about 
further basic changes in state regu 
latory philosophy, particularly in the 
matter of regulation of rates, that will 
redound to the over-all public interest 
and further 


and thereby strengthen 


preserve state regulation 

The 
opinion, will create a renewed con 
the part of the 
and their regulatory officials, the In 


subcommittee study, in my 


sciousness on states 


surance and 


intendents, of the paramount policy 


Commissioners Super 
of Congress, which remains the ulti 
mate judge of the system, against re 
straints on free trade and competition 
This is already apparent in the action 
of the NAIC at its June, 1959 meeting 
declaring that it is in favor of ‘vigor 
ous, lawful competition as to rules, 
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How Excessive Awards 
and Unmeritorious Claims 


Work Against the Public Interest 
By EDWARD H. SCHROEDER 


A claim operation owes its success to three fundamentals: proper 
organization and staffing; supervision, control and training; and 
a spotchecking program. This article describes the action taken by 
a prominent insurance company to control claim costs. Mr. Schroeder 
delivered this speech to the Insurance Buyers of Pittsburgh in No- 
vember. He is vice president-claims, Allstate Insurance Companies. 


UCH HAS BEEN WRITTEN AND SAID about the rising loss 
[ experience of liability companies and the consequent need of 
these‘insurers for higher rates. 

The figures demonstrate what happened during 1957, 1958, and 
the first six months of 1959 to some of the leading fire and casualty 
insurance writers. These companies represent bureau and independent 
stock companies, and mutual, reciprocal and finance writers. As a 
group, these companies write about 50 per cent of the total industry 
premiums. 

In 1957, the underwriting loss of this group was $276,907,000. In 
1958, it was $93,954,000. For the first six months of 1959, the same 
companies showed an underwriting loss of $81,791,000—although it is 
expected that final year-end figures will show this loss reduced 
substantially. 

As you well know, there are three important factors involved in 
the underwriting profit and loss results: the premium rate structure, 
the frequency of accidents and the severity of these accidents. 

Like the three-legged stool, each leg must support its share of the 
weight in order to produce a profit. 

Our discussion, however, concerns what has been happening to 
claim costs—what are the reasons for the rise, and what can be done 
about it. 

\llstate’s experience in paid property damage and collision costs 
for the years 1954 through the first six months of 1959 show a continu- 
ing rise. These costs, which rose sharply in 1955 and 1956, increased, 
but to a lesser degree, in 1957, 1958 and 1959. 

Now—what are the reasons for the increased costs in property 
damage and physical damage’? The reasons are as follows: 
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(1) The rising costs of parts and 
labor. A 1958 Chevrolet windshield 
cost $73. A 1959 Chevrolet wind- 
shield cost $126, 


(2) Increased labor costs. | 

ago, repair labor rates of $3 or $3.50 
were common. Today $5 to $6 is 
nearer the average—an 
about 100 per cent. 

(3) Elaborate More 
costly and more elaborate cars, dic 
tated by the public’s preference, have 
contributed to rising claim costs. 


increase of 


car designs. 


Recently, Harold Churchill, presi 
dent of Studebaker-Packard, charged 
that the auto industry aided inflation 
with 
With these change-overs have come a 
number of design features which are 


excessive model change-overs. 


major factors in rising repair costs: 
wraparound windshields much 
more glass area; fancy grills, sculp- 
tured fenders and elaborate bumpers; 


and 


greater use of chrome, but a chrome 
of less durable quality. Also, the 
horsepower race between automobile 
manufacturers which started 
years ago has reached absurd heights. 


several 


These high-speed cars cause more 
serious property damage and more 
severe personal injuries. 


An encouraging note for 1960 is the 
emergence of the new American com 
pact cars. We are hoping these cars 
will cost less to repair and will cause 
fewer and less serious injuries, and, 
therefore, liability, collision and medi- 
cal payments insurance premiums for 
compact and small cars can be lower 
than those for the larger automobiles. 


BODILY INJURY CLAIMS 


look at 
pensive coverage of them all—bodily 
injury. Bodily injury claims prob- 
ably carry more weight than all of 


Let’s take a the most ex 


the other coverages combined insofar 
as the insurance companies’ profit- 


and-loss picture is concerned. Gen 
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the average cost of 
such about that 
of the average property damage claims. 


erally speaking, 
claims is ten times 
Allstate’s paid bodily injury costs for 
1954-1956 show a steady increase. In 
June, 1956, they began to move up- 
The 


discussed a 


results for 
little 


ward alarmingly. 
1957-1959 will be 
later. 

What factors have brought about 
this bodily injury 
trend? There are four important in- 
fluences to be covered 


increasing cost 
inflation, our 
courts and legislatures, the public’s 
claim consciousness and the activities 
of certain plaintiffs’ attorneys. 


Inflation 


The basis for almost every bodily 
injury settlement is made up of two 
items 
suffering. 


special damages and pain and 
Special damages are the 
out-of-pocket expenses of the claim 
ant for such things as doctor bills, 
hospital bills, special nurses’ charges 
and lost wages. Surely all of us are 
aware of the tremendous increase in 
the cost of these items over the past 
several years; and, as they increased, 
so proportionately did the demands for 


reimbursement for pain and suffering. 


Courts and Legislatures 


It is an old axiom in the claim busi 
ness that the older a bodily injury 
claim gets, the more it costs. This is, 
of course, particularly true during a 
period of rapid inflation. Therefore, 
overcrowded courts, 


had for 


where a trial can 


not be three or four years, 
contribute to higher claim severity. 
Delay is usually encountered only in 
the metropolitan centers of the coun 
try—in most cities, a trial can be had 
within six months to a year. Inci 
dentally, despite what you have heard 
to the contrary, insurance companies 
do not favor court delay. They try 
to minimize the number of lawsuits 
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and, when they occur, dispose of them 
as fast as possible. 

Jury verdicts are often unrealistic, 
both as to liability and as to the 
amount of damages they award. This 
is especially true where there is a 
corporate defendant and the injuries 
the 
courts have gone so far as to instruct 
the jury that it may consider inflation 
in bringing in its verdict. 


are severe. In some of the cases, 


Refer 


ences to a “50-cent dollar” have even 


been made in the instructions 

For many years, the courts and 
legislatures have been consistently 
making it easier for the plaintiff. A 


few examples to support this follow 


(1) Guest statutes, designed to pro 
tect a host from claims by his guest, 
been 


have gradually 


judicial interpretation. 


weakened by 


(2) Bodily injury actions between 
husband and wife, or between parent 
and child, permitted in 
several areas where previously 


have been 
they 


could not be maintained. 


(3) The so-called “humanitarian” 
doctrine and the doctrine of last clear 
chance have been promoted to ci 
cumvent the effect of the contributory 
negligence doctrine. 

laws 


(4) Comparative negligence 


have been advocated as a substitute 


for contributory negligence—at least 


16 such bills were proposed in 1959 


the 


increased 


(5) Limits of under 
death statutes 


substantially in many states. 


recovery 


have been 


(6) The limits of liability under the 


financial responsibility laws have 


been doubled in many states. 


the 
part of many courts to dismiss cases 


(7) There is a reluctance on 


that have no merit—preferring to let 
the jury take the responsibility. 

(8) Just recently, Connecticut passed 
a law making any release taken with 


in 15 days of an accident voidable at 
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the option of the claimant. Isn’t this 
wonderful for plaintiffs’ attorneys? 


The Public 


There has been a substantial and 


continuing increase in claim con- 


sciousness. Not only are claims of 
minor consequence inflated into “full 
fledged” bodily injury claims, but in 
jury is also often claimed where none 
actually exists. 
that marked 
increase in the number of people mak 
ing bodily injury claims per accident. 


Reliable statistics 


show there has been a 


[In some areas, this ratio has increased 
over 25 per cent in the last few years. 
[ believe the major reason for this 
development is increased claim con 


sciousness, 


\ recent article on this subject in 
Coronet cited an example that seems 
all too typical. Two streetcars col- 
lided in the early hours of the morn 
Within a matter of 
hours, 45 claims of bodily injury were 
Later, it that 
these streetcars were on the way to 


ing in Chicago. 


made. was revealed 
the car barn at the time and carried 


no passengers but the claimants 


didn’t know this. 


Plaintiffs’ Attorneys 


In some areas, solicitation of cases 
through hired chasers and collusion 
between doctors, claimants, attorneys, 
hospital staffs and others in building 
up personal has in 


injury claims 


creased sharply. In Dade County, 
Florida, this type of activity was re- 
cently exposed as a major scandal. 
The popular sacroiliac and postcon 
cussion syndrome injuries of a few 
years ago have now been replaced by 
the currently popular “whiplash” ; but 
they all have one thing in common 
that is, it is difficult to distinguish the 
legitimate injury and claimant from 
the faker. However, doctors are mak- 
ing some progress in this direction. 
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Some plaintiffs’ attorneys file suits 
with reckless abandon, even on cases 
of little or no liability, hoping that a 
substantial nuisance settlement 
be forced. Unfortunately, some in- 
surers have been too prone to submit 
to this form of blackmail and to pay 
something on such cases rather than 


can 


incur the increasing attorneys’ costs 
to try them. This, of course, only 
encourages the filing of more and 
more suits of this kind. I submit that 
companies should resist these cases 
vigorously, even though the cost of 
the defense may exceed the 
ment demand. Furthermore, 
courts should not their encour 
agement to this practice by suggest 
ing that something be paid by the 


settle- 
our 
lend 


insurer in order to close the case and 
thus clear the court calendar. 


Plaintiffs’ attorneys have been able 
to get a great deal of publicity in the 
newspapers and magazines for the se 
curing of large jury verdicts. The 
effect of this publicity is twofold: 
(1) it conditions the public, who are 
future claimants and jurymen, to the 
fact that sizable settlements and ver 
dicts are the order of the day; and 
(2) it raises the claimants’ sights and 
ideas as to the value of their cases, 
and they increase their settlement de 
mands—making it difficult to 
settle bodily injury claims at reason- 


more 


able figures. 

On the other hand, little or no pub- 
licity is given to defendants’ verdicts 
nor, for that matter, to those high ver 
dicts which are reduced by the appel 
late courts or remanded to the lower 
courts for a new trial. 

The plaintiffs’ group also has made 
organized propaganda efforts to in- 
fluence the public, the courts, the bar 
and the legislatures to favor the al- 
lowing of more and higher recoveries. 
The contingent fee of one third to 
one half of the recovery often is not 
merited by the amount of time and 
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effort expended on the case by the 
attorney, and, to that extent at least, 
it 1 burden on the 


it 18S an unnecessary 


defendant and his insurer. Its exist 
ence tends to slow down the prompt 
and reasonable disposition of the 
claim and 1s an increasingly important 


factor in the cost of claims. 


WHAT CAN BE DONE 
Now, 


claim costs and the reasons therefor. 
What 


can be done about it, 


that’s enough about rising 


you are interested in is what 
and there are a 
number of things that a claim depart 
Since I know Allstate 
going to talk principally 
about what action we took to control 

First of all, 
fundamentals 


ment can do. 


best, [I’m 
there 
that 
claim operation must have in order 


costs. 


claim 
three 


are 
basi every 


to be successful: 


(1) Proper organization and staffing 
There must be an adequate number 
of qualified people properly placed. 


(2) Supervision, control and train 
ing. There must be proper supervi 
sion, control and training in order to 
achieve the maximum efforts from the 


claim organization. 


(3) Spotchecking program. Periodic 
inspections and reviews are an abso 
lute that the 


work is accordance 


essential to see to it 
being done in 


with company desires and policy. 


Attitude and approach to any prob 


lem are all-important. <A_ positive 
outlook and a fresh, open mind are 
essential. Our claim operation must 
be as up-to-date as the new 1960 


automobiles and not geared to a 
Model T Ford. We must be willing, 
if necessary, to revise our organiza 
tional chart and scrap our method of 
operation to any extent required to 
there 


meet our responsibilities can 


be no “sacred cows.” Everyone, from 


the president to the claims adjuster, 
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must be alert to the claim problems 
and have an open mind in regard to 
New equip 
ment must be searched out and tested 


their possible solution. 


to find better methods for processing 
claims—both from a functional and a 
clerical standpoint. Lastly, we must 
have the courage to take the neces 
sary action and make changes. 

In 1956, it became clear to us that 
our bodily injury claim costs were 
increasing to an alarming extent. 
Therefore, we laid out a plan to sur 
vey the entire claim operation in all 
of our regional offices throughout the 


March to 


exhaustive analysis 


country. From November 


of 1956, a very 
was made of our department's strong 
points and weak points and of possi 
ble ways that we could improve our 
service while controlling claim costs 
and expenses. 


This systematic study was spear 
headed by our most experienced claim 
men, both in the home office and in 
the field: One thousand 
at all 
country, 


claim men, 
the 


their 


levels and in all parts of 


were interviewed for 


ideas and suggestions; 25,000 claim 


files were reviewed to analyze the 
claim handling; and 10,000 letters 
were sent to insureds and claimants 


who had claims, asking their help to 
improve our service. 

After this study was completed, we 
knew what our problem areas were 
and had a lot of ideas for improve 
instituted the 
following ten action programs which 


ment. As a result, we 
we believe have helped hold our claim 


costs in line and, at the same time, 


have improved our service. 


Reduced Workloads 5 Per Cent 
We reduced the workload per claim 
We hired 


many additional claim people, giving 


employee by 5 per cent. 


them more time to do their work, and 
this improved the quality of investi 
gations and claim work generally. 
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Stepped Up Training Program 


\Ve stepped up and intensified our 
training program for all claim person 
nel by (1) providing improved train- 
ing aids, such as slide films, motion 


pictures, training guides, ete., and 


(2) making training programs firm 


We 


specific and mandatory standards day 


company _ policy. established 
by day for the full training period. 
No adjuster is allowed on the street 
without completing this program. 


Cut Red Tape in Office Procedures 

We internal office 
procedures, with particular emphasis 
on the elimination of duplicate han 


revamped our 


dling and the speeding up of the ini 
tial processing of new claim reports. 
We field-tested equipment and 
faster methods of handling claims. 


new 


New Casualty Dispatcher System 
\Ve installed an entirely new sys 
tem which we call the casualty dis 
patcher system. It enables our 
casualty adjusters to make their first 
the 


sureds much faster. 


contact with claimants and in- 


We are now doing everything we 
think of to beat the ambulance 


chasers to the claimants, 


can 
so that we 
can get the true facts concerning the 
accident. 
Previously, our adjusters had both 
old cases and new cases to work on, 
and they had to choose between them. 
Now, the old workload has been taken 
dway 


they can concentrate all their efforts 


from certain adjusters so that 


on new assignments. 


\s a result of this system change, 
we cut our initial contact time from 
an average of four days down to one 
day, and we now make many settle 
the first shortly 
We regard this as a sub 


ments on call or 
thereafter. 
stantial achievement in rendering fast, 


fair claim service to the public. 
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Faster Reporting of Accidents 


How long do you think it takes the 
average insured to report a_ bodily 
injury accident? One day? Two 
days? Three days? You would be 
amazed, as we were when we made a 
survey, to find that 32 per cent of our 
insureds took five days or more to re- 
port the accident to us. These are 
the five most vital days in the investi- 
gation of claims. How do you get 
insureds to report accidents faster? 


Well, we prepared new, simplified 
and illustrated accident report forms 
to make it easier for the insured to 
report. Through inserts in our mail 
to policyholders, and in our policy 
holder magazine, we carried on a 
campaign to urge insureds to tele- 
phone reports of serious claims to 
our local offices promptly and to write 
later. We asked our agents to do 
the same. Asa result of these efforts, 
we reduced the 32 per cent amount of 
late reports to 17 per cent, and we are 
trying to cut this still further. 


Material Damage Operation 


Allstate has had a material damage 
operation since 1945. At that time, 
I became convinced that so-called 
competitive estimates from garages 
were not, in fact, competitive. So we 
abandoned competitive estimates and 
hired our own experienced garage re- 
pairmen, who examine damaged auto- 
mobiles and make estimates of the 
fair cost of repairs. These estimates 
are based on prices acceptable with 
reputable garages. 


Recently, we improved this system 
further by establishing a material 
damage dispatcher in the office. This 
dispatcher arranges a time and place 
for the damaged car to be seen. When 
the material damage men call in, they 
are directed to the car, and thus a lot 
of traveling time and broken appoint- 
ments are avoided. 


376 


Several established 
drive-in claim centers at our principal 


Both insureds and claimants 


years ago, we 
offices. 
can drive their cars to these locations 
where material damage men are on 
duty to appraise the damages. They 
obtain agreed prices from garages, and 
thousands of claims are settled imme 
diately on the spot. This is truly a 
wonderful service and has worked so 
well that we are constantly increasing 
the number of locations where such 
inspections can be made. We 
have 200 drive-in locations in 
173 cities in 36 states, and in nine cities 
in Canada. In 1959, we inspected 
over 200,000 automobiles at these drive 
We also made about 340,000 car 
inspections at insureds’ homes and at 


now 


Over 


ins. 


various garages. 


Installed New Evaluator System 
We installed what we call an eval 
uator, or second look, program under 
which most of the serious bodily in 
jury claim files had to be reviewed 
by an experienced man before settle 
ment was negotiated. His principal 
duty was to place a realistic value 
on the claim, 
then in the file. 


based on information 


Serious Bodily Injury Claims 
Negotiated by Top Men 
evaluator 
established to 


In addition to the 
gram, controls were 
assure us that our serious bodily in 


pr‘ )- 


jury claims are given the attention 
they deserve, with negotiation by our 
best men. 


Inventory of Pending Claims 

Each of our offices prepared an in 
ventory of every pending bodily in 
jury claim by report year—that 1s, 
grouped according to the year in 
which the accident was reported. By 
recording certain information from 
these files on spreadsheets, each of 
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our local managers was able to get a 
complete picture of the kind of claims 
pending and their condition as to in- 
vestigation, injuries, medical informa- 
tion, value, stage of negotiations, etc. 
They could then pick and choose in a 
and systematic the 
proper disposition of these pending 


planned way 


Cases. 


Spotchecking System 
Made Mandatory 

Finally, we set up an elaborate, and 
yet not 
and review system, which has to be 


burdensome, spotchecking 
carried out in a prescribed and cer 
tain fashion and which is designed to 
that good 
policies and practices are, in fact, be 


assure management claim 


ing carried out. Standards were set 
as to the number of spotchecks to be 
made, and periodic reports are required. 


RESULTS 


Now, what does all this 


terms of results? What has been the 


mean 1n 


over-all effect of these changes on our 
claim operation, both from the stand- 
point of loss costs and service? 


Well, we know, for example, that 
as measured in re 
both 
given a 
On practically all 
counts, our claim handling was rated 
On 


side, we have not been able to bring 


our claim service 


cent surveys of insureds and 


claimants—was most favor 


able reception. 
above our competitors. the loss 
our claim costs below that of previous 


years, but we have been successful in 
holding them in line. 


Let’s take another look at the bod 
ily injury costs. I previously men 
tioned that they had increased steadily 
from 1954 through 1956, 
the figures up to date: Bodily injury 


Let’s bring 


paid costs in 1957 and 1958 were gen 
erally above those of 1956; the 1959 
costs stayed close to the 1958 figure 
until about June, when they showed a 
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rising trend; and indications are that 
the year-end 1959 report will show an 
increase of approximately 6 per cent 
above 1958. 

I’m sorry to say that, despite all 
the hard work that the claim depart- 
ment has already done, and anything 
that it can do in the future, both the 
short- and the long-range outlook are 
for a continuance of these rising claim 
costs. In my opinion, no claim de 


partment or insurance company or 


the insurance industry alone can con- 


trol or stop this rising trend. There 
will be no major reduction in costs 
until, and unless, there is a drastic 


change in the external factors which 
are forcing these costs up. 


All insurance company activities 
are closely examined and scrutinized 
with a fine-tooth comb by the regu 
latory authorities, the courts and the 
public; and the companies are held 
to a high degree of accountability and 
responsibility for the proper discharge 
of their duties and obligations, both 
legal and moral. This is as it should 
be. I have no complaint on this score, 
and I am happy to be able to say that 
[ think the companies and the indus- 
try have done a magnificent job in 
this respect. They can be proud of 
“walk tall,” due 
to the proven record of their perform- 


their efforts and can 
ance. Practically all fair and just 
claims are settled promptly and equi- 
tably. Approximately 99 out of every 
100 settled without the 
necessity of going to final judgment. 


lawsuits are 


However, this should not be a one- 
think that we have a 


right to expect and demand that the 
forces outside of the industry, which 


way street. | 


have such a tremendous effect on 
costs, should also be held to a cor- 
respondingly high degree of both 
moral and legal responsibility. To 


date, I do not think that they have 
demonstrated such responsibility. 


[The End] 
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OLORADO—An automobile club 
which provides its members with 
“legal protection” by paying attorney 
fees for any action brought against 
members as a result of automobile ac- 
cidents is doing insurance business in 
Colorado and is subject to regulation 
by the Insurance Commissioner.— An 
automobile club offered to provide its 
members with bail bond service and 
payment of attorney fees, if the member 
should be charged with manslaughter, 
misdemeanor, | traftic 
other violations of the 


violations or 
motor vehicle 
act of any state. The Commissioner 
of Insurance requested an opinion 
ruling on whether the automobile club 
was an insurance business. 

The Attorney 
opinion on the Colorado statute which 
states: “Insurance is a contract where- 
by one party called the ‘insurer,’ for a 
consideration, undertakes to pay money 


General based his 


or its equivalent, or to do an act 
valuable to another party called the 
‘insured’ or to his ‘beneficiary, upon 
the happening of the hazard or peril 
insured against, whereby the party 
insured or his beneficiary suffers loss 
or injury.” 

that 
provision of payment to attorneys for 


The Attorney General ruled 
defense against charges brought against 


a member constituted insurance against 
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the “hazard or peril” defined in the 
the 
club qualifies as an insurance com 


statute. Therefore, automobile 
pany and must meet the obligations 
established in the Insurance Code of 
The 


sioner is authorized to use the courts 


Colorado. Insurance Commis 
to prevent further operation by such 
clubs until they comply with relevant 
regulations.—O pinion of the Colorad 
Attorney General, May 7, 1960. 


kK ENTUCKY—The Commissioner 
of Insurance does not have the 
statutory authority to regulate rates 
of life insurance coverage under Ken- 
tucky law.—The Department of In 
surance requested an opinion from the 
Kentucky 
ot objections that 


\ttorney General in view 
had 
against a proposed insurance regula 
tion. 


been raised 
The regulation read in part: 
“The Commissioner will disapprove 
any form filed with him pursuant to 
the provisions of this regulation which 
meet the 
(a) The benefits provided 


not with following 
standards: 
must be reasonable in relation to the 


premiums charged. 


does 


“The benefits to be provided in 
connection with the forms filed with 
the Commissioner in accordance with 
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Section 1 of this regulation shall be 
deemed prima facie reasonable in re 


lation to the premiums charged if the 


loss ratio or claim 


pas ments 


the premiums to be charged therefor.” 


It had been charged that this sec 
tion of the proposed regulation gave 
the Commissioner the i 
directly regulating the rates of life 
The 


General reminded the Department of 


power oft in 


insurance coverage. \ttorney 
Insurance that the Kentucky statutes 
do not authorize the 


to regulate the amount of premiums 


Commissioner 
charged by life companies, and that 
the state courts had consistently given 
a very narrow interpretation to the 
powers of administrative offices. The 
Kentucky Court of Appeals had re 
peatedly held that administrators have 
only such authority as has been dele 


gated them by the legislature. 


The Attorney General agreed with 
the interpretation that the proposed 
regulation could be a method of in 
directly regulating life insurance rates. 


Because the Commissioner of Insur 
had no statutory 
regulate premium rates, the \ttorney 
General ruled that the Commissioner 


ance right to so 


could not legally enforce the proposed 
regulation.—O pinion of the Kentucky 
Ittorney General, May 11, 1960 


ISSOURI—A county hospital 

cannot be held liable in tort 
and, therefore, cannot properly pur- 
chase liability insurance to guard 
against a nonexistent liability.—The 
Boone County, Missouri hospital had 
contracted for liability insurance for 
protection from tort The 
building of a new wing caused the in 


action. 


surance premiums to go up, and the 
hospital sought the opinion of the At 
torney General as to the legality of its 
insurance coverage before paying the 


increased premiums. 


Attorneys General 


under 
the policy are not less than 50% of 


The General ruled that 


since county hospitals are authorized 


\ttorney 


by statute, governed by elected trus- 
tees and financed by patients’ revenues, 
a tax levy and an appropriation from 
general state revenue, they are en- 
titled to the protection of sovereign 
not 


and are. therefore 


liable in tort. 


immunity 


Since the county hospital is not lia 
ble in tort, it cannot properly expend 
money for the purchase of liability 
insurance.—Opinion of the Missouri 
Attorney General, May 12, 1960. 


ORTH CAROLINA—Since an 
1 automobile dealer is not respon- 
sible for the transfer of title on a vehi- 
cle he sells, he cannot be held liable 
for its negligent operation after de- 
livery but prior to title transfer; he is 
also not liable for prosecution under 
the North Carolina financial responsi- 
bility laws even though the purchaser 
does not provide proof of responsi- 
bility prior to title transfer—A mu- 
nicipal court judge requested an opinion 
the North Attorney 
General as to whether an “automobile 


from Carolina 
dealer or seller [can] be successfully 
prosecuted for aiding and abetting in 
the operation of a motor vehicle in 
North without 
with the financial responsibility act?” 


Carolina complying 


\s a contingent question, the judge 
asked whether a dealer could be prose 
transfer title to 
the purchaser of a vehicle, and, sub 
sequently, if the dealer could be held 
liable for negligent acts of the pur 


cuted for failure to 


chaser prior to the title transfer. 


The Attorney General ruled that if 
an automobile has not 
allows an 


dealer relin 


quished ownership and 
operator to operate a motor vehicle 
without first complying with the finan- 
cial responsibility act, he becomes the 
principal violator of the responsibility 


an “‘aider and abetter.”’ 
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act, rather than 











Also, North Carolina statute requires 
that the new owner or purchaser 
of a vehicle shall be responsible 
for the transfer of title. A dealer 
cannot be held liable for a failure to 
transfer title. Since title transfer is 


FEDERAL REGULATION OF INSURANCE 


rates and forms, subject to regula- 
tion by the states in the public interest 
and supports the principle that affilia- 
tion with a rating organization should 
not affect the freedom of an insurer 
to file independently any multiple line 
package.” 

Just as open jurisdictional disputes 
between labor unions, in my opinion 
at least, are harmful both to the para- 
mount public interest and the over-all 
best interests of the organized labor 
movement itself, competition between 
the state governments and the execu- 
tive or administrative branch of the 
federal government over regulatory 
jurisdiction of the insurance business 
is not good for either the public or 
the industry. I, for one, have enough 
confidence in the intelligence of Con- 
gress to believe that it will recognize 
this and, rather than additional fed- 
eral regulation in specific areas, I ex- 
pect the subcommittee study to bring 
about a restatement by Congress, 
possibly in the form of an amendment 
to Public Law 15, of the principles 
and objectives which it expects to be 
attained, as a guide for the states and 
the industry to the type of regulation 
and conduct that will tend to preserve 
state regulation and help discourage 
practices which could lead to Con- 
gressional criticism or to restrictive 
legislation. 

Although it is human nature to re- 
sist it, nothing is more certain in life 
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the responsibility of the purchaser, a 
dealer cannot be held liable for negli 
gent acts by the purchaser prior to 
the transfer of title on a vehicle. 
Opinion of the North Carolina Attorney 
General, March 30, 1960. 


Continued from page 370 


than change. One of the major argu 
ments for state regulation of insur 
ance is that it is closer to the people 
and, responsive to 
their changing problems and needs. 
Although a decade and a half has 
elapsed SEUA and the enact 
ment of Public Law 15, the far-reach 


therefore, more 


since 


ing adjustments necessitated thereby 
are still in While far 
perfect, state regulation on the whole 
has done a creditable job in meeting 
the challenge during this trying and 


process. from 


continuing period of adjustment. It 
is my opinion that the Anti-Trust Sub 
committee of the Senate will 
recommend curtailment of state regu 


not 


lation of insurance in favor of greater 
federal but, rather, 
take the lead in furthering the cause 
of state 
lighting 


regulation will 
regulation of insurance by 
the for its further 
strengthening and greater effective 


way 


ness in carrying out the paramount 
public policy fixed by Congress. But 
[ am also of the opinion that Con 
clear its intention 
never to its surveillance of 
the effectiveness of state regulation in 


will make 


gress 


relax in 


carrying out the policies and accom 
plishing the objectives fixed by Con 
gress, so that Congressional supremacy 
and its paramount right to pre-empt 
the insurance regulatory field will re 
main an omnipresent threat as a cet 
tain-to-follow alternative to inadequate 
or ineffective state regulation. 


[The End] 
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New Advertising Rules 

for Florida Disability Insurers 
Adoption of new rules and regula 

tions governing advertisement of dis 

insurance 


ability was announced 
recently by Florida Insurance Com 
missioner J. Edwin Larson. Effective 


June 1, the rules include in their scope 
all mass media advertising, as well as 
material for direct 


mailing and pre 
| 


pared sales talks for use by brokers 


and agents. 


The rules contain a general prohi 


bition against all untruthful or mis 
leading advertising and against the 


use of words or phrases whose mean 
ing is clear only by implication or by 
familiarity terminol 


with insurance 


ogy. In addition, certain specified 
practices are forbidden and disclosure 


requirements are enumerated. 


Among the provisions of the rules 
are: 
adver 


(1) a that 


tisement in 


requirement 
which 


any 

reference is made 
to cost of the policy, amount of bene 
fits or conditions upon which benefits 
are payable also include all excep 
tions, reductions and limitations af 
fecting those provisions ; 


(Z) 4 the use of 


phrases such as “‘no medical examina 


prohibition of 


State Department Rulings 


tion required” in advertising a policy 
which does not cover losses traceable 
to pre-existing conditions ; 

(3) a prohibition of the use of sta- 
tistical information, unless it accurately 
reflects all of 

(4) 
fair OF 


the relevant facts; 

a prohibition of the use of un 
incomplete comparisons of 
competitor's policies, services or busi 


ness methods; and 


the 


regard to 


use of 
the 
time within which claims are paid or 


(5) a prohibition of 


untrue statements 1n 


of statements which imply that settle 
ments will be liberal beyond the terms 
of the policy. 


The rules also provide that an ofter 
in an advertisement of free inspection 
of a policy or an offer of a premium 
refund is not a cure for misleading or 
deceptive statements contained in the 


advertisement. 

In order to facilitate enforcement of 
the rules, each insurer is required to 
file 
by the 


maintain a subject to regular 


inspection Commissioner 
which contains copies of all advertis 
ing material the insurer. In 
addition, must file an 
annual certificate in which it is stated 
that the rules have been complied 
with during the preceding year. 


used by 


each insurer 
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NEGLIGENCE _ oe 
Summaries of Selected Decisions 


Recently Reported by CCH 
| NEGLIGENCE REPORTS 





Res Ipsa Loquitur— 
Specific Allegations of Negligence 


Reliance on the doctrine of res ipsa 
loquitur is not precluded merely be- 
cause the plaintiff introduces evidence 
of specific acts of negligence on the 
part of the defendant. Florida. 
While the plaintiff was a surgical 
patient in the defendant hospital, she 
sustained fractures of both arms. In 
a subsequent action against the hospi 
tal, she alleged that her injuries re- 
sulted when she was permitted to fall 
from a recovery table following an 
operation. She that the 
fall occurred while she was still under 
anesthesia and within the 
custody and control of the defend 
ant’s employees. The defendant an- 
swered that the injuries were probably 
self-inflicted due to the plaintiff’s in 
voluntary convulsions, and that, in 
any event, there was no showing of 
negligence for which it 


contended 


exclusive 


would be 
answerable. 
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After receiving an instruction on 
the doctrine of res ipsa loquitur, the 
jury returned a verdict for the plain 
tiff. The defendant appealed from a 
judgment this verdict, 
claiming that the trial court had erred 
in applying res ipsa because the plain 
tiff had introduced evidence of specific 

attributable to the de 
Following affirmance by an 


entered on 


negligence 
fendant. 

intermediate appellate court, the de- 
fendant sought reversal in the Florida 
Supreme Court on the ground that 
the result reached was in conflict with 
two the court 
and one of another appellate court 


decisions of supreme 


within the state. 


The supreme court first pointed out 
that its scope of review is very limited 
when the basis of an appeal is an al 
leged conflict between the decisions 
the 
same point of law. “Courts of Appeal 


of inferior appellate courts on 


are and were meant to be courts ot 
final appellate jurisdiction in the vast 
majority of cases, and in cases such 
as the one at bar it is only to harmonize 
that 


court may presume to interfere.” 


and standardize decisions this 


The court then quoted the state- 
ment of the disputed rule by the lower 
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appellate court: “A plaintiff is not 
precluded from resorting to the doc 
trine of res ipsa loquitur merely because 
he introduces evidence of specific negli 
gence attributable to the defendant.” 


Turning to the question of whether 
a conflict within the 
to the applicability of the 


exists state as 
doctrine 
when the plaintiff has introduced evi 


dence of specific acts of negligence, 


the supreme court cited the annota 
tions on the subject in 33 A. L. R. 2d, 
at pages 791 and 800. The court 


noted that the majority rule seems to 
be that where the facts and pleadings 
situation 


present a for apph 


cation of the doctrine, the plaintiff 


pre per 


does not lose its benefits by introducing 
evidence of negligence which fails to 
clearly establish the cause of the in 
jury. In the court’s opinion, the ra 
tionale of the relatively small number 
of decisions holding contrary to the 
is that the 


rule of necessity to be 


above rule doctrine is a 
invoked only 
when direct evidence is not available 
to the plaintiff, and that there is no 
necessity for application of the rule 
when the plaintiff is able to present 
such evidence. 


The court then examined the three 
cases relied on by the defendant in 
F that the 


minority rule was the law in Florida 


support of its contention 
\lthough application of the doctrine 
had been denied in each of these cases, 
held that had 


been based on other grounds than the 


the court such denial 


mere introduction of evidence’ of 


specific negligence by the plaintift 

Concluding that there was no conflict 
between the decision under considera 
the the 


defendant, the court upheld the rule 


tion and decisions cited by 
announced by the appellate court 
South Florida Hospital Corporation 7 
McCrea et al. Florida Supreme Court. 
February 17, 1960. 10 NeGLicenci 
Cases (2d) 881. 


Negligence 


Assumption of Risk— 
Actual Knowledge of Danger 


In an action based on the defendant's 
negligence it is error to instruct the jury 
that the risk of injury was assumed if 
the plaintiff knew or should have known 
of the condition which resulted in the 
injury. California. 


\While an invitee in the defendant's 
store, the plaintiff fell and broke her 
hip. She testified that as she slipped 


and fell, she felt something slick un 
der her heel. An eyewitness testified 
that the floor at the spot where the 
had fallen had an oily ap- 

that had 


similar condition on several prior oc 


plaintifi 
pearance, she observed a 
casions, and that she had complained 
to the store’s employees after having 
slipped. She described the plaintift’s 
iall by saying that her feet just shot 
out from under her. 

\fter a verdict and judgment for 
the the plaintiff appealed 
on the ground that the following in 
the trial court 


defendant, 
struction given by was 
erroneous: 

“If you find from the evidence that 
the Plaintiff knew, or by the exercise 
of ordinary care and prudent obser 
vation should have known of the con 
dition of the floor as she alleges in 
her complaint existed at the time and 
and nevertheless 
then | 
you that she assumed the risk of such 


place in question, 


proceeded thereon, instruct 


injuries as mav have resulted from 


the conditions which she knew or 


which by her observation she should 


have detected and avoided.” 


Before discussing the allegedly er 
roneous instruction, the appellate court 
expressed disapproval of certain other 
actions of the lower court judge at the 
trial. The judge had ruled that, un- 
der the California Code of Civil Pro 
cedure, the plaintiff's counsel could 
not call as a witness the defendant's 


manager—a_ codefendant—until the 


plaintitt had made out a prima facie 
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case. Later in the trial, when the 
manager had taken the stand and was 
being questioned about cracks in the 
floor, the judge had interrupted an 
attempt by the defendant’s attorney 
to stipulate as to the condition of the 
floor by saying, “No, we won't stipu- 
late to anything like that, these floors 
are all right. I will vouch for that.” 
According to the appellate court, he 
acted improperly in both instances. 


Regarding the instruction on as 
sumption of risk, the court held that 
it was “prejudicially erroneous since 
it ‘permitted the jury to find that 
plaintiff had assumed the risk without 
finding that she had actual knowledge 
(Prescott v. 

NEGLIGENCE 


of the danger.’ Ralphs 


Grocery Ex. {3 CASES 


(2d) 273,] 42 Cal. 2d 158, 162.) 
“In the Prescott case, which in 


volved a claim of damages for injuries 
occasioned when the plaintiff therein 
fell on a sidewalk near an entrance 
to the defendant's grocery store, and 
wherein an instruction had been given 
containing substantially the same er- 
appears in the one 
here, the Supreme Court pointed out 
that the defenses of assumption of 


ror as before us 


risk and contributory negligence are 
based on different theories; that con 
tributory 
lack of due care while the defense of 
assumption of risk will negative lia 
bility regardless of the fact that plain 
tiff may have with due 
that it is improper to tell a jury that 
they may find that a plaintiff has 
assumed the risk of injury without 
finding that the plaintiff had actual 
knowledge of the danger. In the 
Prescott case the Supreme Court said 
that under the circumstances therein 


negligence arises from a 


acted care; 


appearing the erroneous instruction 
given on assumption of risk resulted 
We are 
unable to find any material distinction 


.”—lloff 


California 


in a miscarriage of justice. 


between that case and this. . 
v. Purity Stores, Ltd., et al. 
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District Court of Appeal, Third Dis- 
trict. February 15, 1960. 10 NeEGLI- 
GENCE Cases (2d) 910. 


Liability for Injury to Licensee— 
Latter’s Violation of Safety Rules 


Where the plaintiff's use of equipment 
operated by the defendant is unauthor- 
ized, he is at most a mere licensee and, 
as such, may recover only for willful in- 
jury or maintenance of a hidden defect 
by the defendant. District of Columbia. 


The Court of Appeals for the Dis 
trict of Columbia recently held that 
although the plaintiff—a construction 
superintendent—was lawfully on the 
site of a building for which his em 
ployer was the principal contractor, 
he could not recover against the de 
fendant subcontractor for injuries sus 
tained while riding on a lift operated 
by the latter which the plaintiff knew 
was to be used only for carrying ma 
terials. 

On the day of the accident, an em 
ployee of the defendant was operating 
a motor-driven lift which was used to 
carry bricks to the : 
the building under 
While a gas-driven buggy filled with 
bricks was being loaded onto the lift, 


various floors of 


construction. 


the plaintiff hopped on the seat of the 
buggy and told the operator to take 
him to the roof. The plaintiff testi 
that he the lift to 
to the roof because he was in a 


fied used 
him 


hurry to see how much concrete was 


convey 


needed there for work being carried 
on by The operator 
replied that he was not going to the 
roof, but that he would take the plain 
tiff there and then drop the buggy 
back to a lower level for unloading. 
As the lift approached the roof, the 


his employer. 


buggy began to move, the platform 
of the lift tilted, and the buggy rolled 

catching in the framework and 
causing the plaintiff's injuries by pin- 
ning him against the braces of the 
hoist framework. 
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At the trial, the plaintiff testified 
that he knew that his riding in the lift 
was contrary to the safety regulations 
of his employer, and also that it was 
one of his duties to see that this reg 
ulation was enforced. 


After a judgment 
entered against him in the federal dis- 
trict court, the plaintiff appealed. In 
affirming the lower court’s judgment, 
the court of appeals said: 


summary Was 


“First, we believe that at most 
plaintiff was a bare licensee, if not a 
trespasser. In general, the rule states 
that a 


enters or 


who 
upon the 
possession of another without a privi 


trespasser is ‘a person 


remains land in 
lege to do so created by the possessor’s 
consent or otherwise.” RESTATE- 
MENT, TORTS § 329. A bare licensee 
is one who is on property of another, 
not by invitation but by mere ac 
quiescence. As regards a claim for 
negligence, however, both a trespas 
ser and a bare licensee must take the 
premises as he finds them, and each 
may recover only for intentional, wan- 
ton, willful injury or for the mainte- 
nance of a hidden danger or defect... . 

“Plaintiff knew that the 
of the lift was not authorized to allow 


operator 


the lift to be used by unauthorized 


persons, as plaintiff was; he knew 


that the operator was without author- 
ity to allow him to ride thereon, and 
he knew that safety regulations laid 
down by his employer were 
being violated by his own actions. 
ven assuming that the acquiescence 
of the operator of the lift converted 
plaintiff from a trespasser into the 
position of a bare licensee, his claim 
must fail. 
willful or 


Obviously there was no 
wanton misconduct in this 
case. 

“Even if plaintiff were a licensee 
think he 
not, he was obliged to use the instru- 


by invitation, and we was 


mentality as it existed. Of course, if 
there is superadded some negligence 
on the part of the person granting the 
permission, a different result would 
ensue but here there is absolutely 
nothing to indicate that any further 
act was done by the defendant to en- 
danger the safety of the person using 
the lift. 
could attach even if plaintiff were a 
licensee by invitation.” 


Consequently, no liability 


In addition, the court held that the 
plaintiff's recovery was precluded by 
application of the doctrine of assump- 
tion of risk.—Smith v. John B. Kelly, 
Inc., United States Court of Appeals 
for the District of Columbia. Febru- 
ary 4, 19600. 10 NEGLIGENCE CASEs 
(2d) 871. 


APPEAL WITHOUT BOND FROM JUDGMENT AGAINST INSURED 


not be exposed under the policy, under 
the bond and under its indemnity of the 
surety, all together, for more than 
the policy limit (so far as is known, 
this cannot be done) and (4) there is 
no open issue as to policy coverage. 
Without researching the statutes which 
are involved in some of these cases, 
it seems fair to say that the insured’s 


obligation has not been finally deter- 


Negligence 


Continued from page 362 


mined until conclusion of a timely appeal 
from a judgment against the insured 
and that, consistent with the provi- 
sions of the “action against company” 
condition of its policy (and not, of 
course, referring to states like Louisiana 
and Wisconsin having direct-action 
statutes), the insurer should not be 
subject to suit by the judgment credi- 
tor until after that judgment is affirmed. 


[The End] 
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Summaries of Selected Decisions 
Recently Reported by CCH LIFE 
INSURANCE REPORTS 


Accident and Health Insurance— 
Cause of Disability 


A disabling disease which, although of 
a type expressly excluded from cover- 
age, is a direct result of an accidental 
injury will be considered as having been 
caused solely by the accident for pur- 
poses of recovery under a policy insur- 
ing against disability caused solely by 
accidental injury. Illinois. 


This action was brought by the in 
sured for benefits under the accident 
portion of a health and accident policy 
the defendant. Accident 
coverage was provided 
of life, limb, sight or time resulting 
directly and independently of all other 


issued by 


“against loss 


causes from accidental bodily injury, 
hereinafter called ‘Such Injury’ 

If ‘such injury’ does not result in any 
of the specific losses but within 
20 days from the date of accident 
time 


causes continuous total loss of 
and total disability which prevents the 
insured from performing each and 
every duty pertaining to his occupa 
tion and requires regular and personal 
attendance of a license physician 

the Company will pay at the rate of 
monthly benefit for one day or more 
for the period that the insured is so 
disabled, but exceeding twelve 
consecutive months. If, after the pay 
ment of benefits for twelve consecu 


not 


tive months as aforesaid ‘such injury’ 
shall continue to 
total loss of time and total disability 


cause continuous 
and requires regular and personal at 
tendance by a licensed physician the 
Company will pay at the rate of the 
Monthly Benefit 
the insured lives and is so disabled.” 


SO le mg as 


Appearing on the face of the pol- 
icy in red print was the following 
endorsement : 
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“The Company does not assume 
liability under any section of this Policy 
for or on account of loss by any dis 


order of the heart or circulatory 
system.” 
While the insured was deep sea 


fishing in Florida, he fell against a 
bait can, cutting his hand. He 
taken to the 
the 


administered a 


Was 


office of a doctor who 
stitches 


tetanus 


closed wound with six 
and 
antitoxin. 
doctor twice treated the injury for a 


the insured 


shot of 
In the week following, the 
infection and 


local gave 


an antibiotic. 

Two days after the accident he be 
gan to lose the use of his right arm, 
and a day later his right leg was af 
fected. Shortly after this, he and his 
family began the return drive to their 
By the time they 
Talahassee, the insured 


home in Illinois. 


had 


was unable to walk and was taken to 


reached 
a hospital. He was examined by an 
internist who diagnosed his illness as 
a small cerebral thrombosis. Upon his 
return to the insured 
again placed in a hospital by his regu 


Illinois, was 


lar physician whose diagnosis con 
firmed that of the Florida doctor. He 
was released from the hospital, but 
returned a week later after having 
suffered a cerebral hemorrhage with 
accompanying paralysis of the right 
side of his body and aphasia. Several 
months later, he was released to his 
home in the same condition, which his 


doctor testified was permanent. 

\t the trial, there was conflicting 
testimony as to whether the insured’s 
disability was directly attributable to 
The 


insured’s doctor and another physician 


his original injury while fishing. 


who examined him were of the opinion 
that the accident and the subsequent 
infection created physiological changes 
in the insured’s blood pressure, which 
in turn caused the cerebral thrombosis 
and resultant hemorrhage. Two doctors 
summoned by the defendant, neither 


1LJ— June, 1960 


of whom had ever examined the in 
sured, testified in answer to a hypo 
thetical question that, in their opinion, 
there causal 


tween the insured’s cut hand and his 


was no connection be 


subsequent cerebral hemorrhage. How 
ever, one of them testified on cross 
examination that there was a possibility 
of such a causal relationship. 


The trial court, sitting without a 
jury, found that the 
ability was proximately caused by his 
accidental injury, and it entered judg 
ment for the insured. 


insured’s dis 


On appeal, the defendant insisted 
that the disability was caused by a 
that this 
whether it 


cerebral hemorrhage, and 


condition, regardless of 
was externally caused, was expressly 
excluded from coverage by the restric 
tive endorsement relating to heart and 
circulatory disorders. 

Regarding this argument, the Illinois 
appellate court said: 

“In considering such contention 11 
is to be borne in mind that plaintift’s 
claim is brought under the accident 
provisions of the policy and is for loss 
resulting from accidental bodily in 
jury. Recovery is not sought for a 
loss resulting from a disease or in 
firmity existing prior to the accident 
or which was contracted subsequent 
to and independent of the accident 
Accordingly the decisive question is 
not the disorder from which plaintift 
the 


dental injury to his hand was the direct 


now sutters but whether acei 


and proximate cause of the paralysis 
and aphasia which has rendered him 
lhe 


general proposition of law that where 


totally and permanently disabled. 


a diseased condition resulting in dis 
ability is caused by an accident, the 
accident alone is considered the cause 
of the disability is well established.” 


The then held that 
strictive endorsement regarding heart 


court the re 


and circulatory disorders referred to 


Life, Health—Accident 


the health 
and not to the accident coverage which 
it attorded. 


provisions of the policy 


In conclusion, the court noted that 
an examination of the evidence revealed 
no reason for disturbing the finding 
of the lower court that the accident 
sultered by the plaintitt was the direct 
and proximate cause of his disability. 

Kater United Insurance Company 
Ilinois Appellate Court, 
Third District. February 18, 1960. 4 
Lire C 3 


of America. 


AsSES (2d) 873 


Hospitalization—'‘Admission 
for Diagnosis’’ Exclusion 


Although a hospital plan excludes cov- 
erage of admissions for diagnostic pur- 
poses, recovery will not be denied 
merely because, during the insured’s 
confinement, extensive measures are 
taken to diagnose an unknown ail- 
ment which of itself required hospi- 
talization. Pennsylvania. 


The plaintitf had been a member of 
the defendant insurer’s hospitalization 
plan for 12 vears when she was ad 
mitted to a hospital for treatment of 
acute abdominal pain. She had been 
ordered to the hospital, against her 
wishes, by her physician after she had 


fainted at work. 


She remained in the hospital for 13 
days, and was then discharged fully 
recovered. During her stay, she re 
ceived certain treatment consisting of 
therapeutic measures such as bed rest, 
controlled light diet, analgesics, barb 
turates, enemas, Nupercainal ointments, 
saline douches and application of hot 
bottles. In elec 


water addition, an 


trocardiogram, a cholecystegram and 
X rays of various types were taken in 
an unsuccessful attempt to diagnose 


her illness 


It was the defendant's contention 
that the plaintiff was admitted to the 
hospital for diagnosis and not for treat 


that it therefore not 
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ment, and was 








liable by reason of the following policy 
provision : 

“The benefits hereunder cover the 
treatment and care of all illness and 
injuries regularly accepted for treat- 
ment by the Member Hospital selected 
by the Subscriber, but DO NOT IN 
ANY EVENT INCLUDE Admissions 
of patients to Member Hospitals for: 
a. Diagnosis or for laboratory or 
X-ray studies solely for diagnosis 
purposes . " 


A judgment, based on the trial court’s 
findings of fact, was entered for the 
plaintiff, and the defendant appealed 
—arguing that even if the plaintiff’s 
admission was not solely for diagnostic 
purposes, could not recover in 
view of the extensive diagnostic mea- 
sures taken, since “periods of hos- 
pitalization whereof the major portion 
is made up of diagnostic work are 


she 


not covered.” 


Answering this contention, the ap- 
pellate court remarked that “[1]iability 
under the contract does not depend 
upon the time given in the hospital to 
testing for diagnostic purposes and 
the time given to therapeutics. The 
time of taking an X-ray is not to be 
measured against the time involved in 
taking a pill.” 

In regard to the defendant’s chief 
basis for denial of liability—that the 
plaintiff had been admitted for diagnosis 
—the court said: 

“When a person is ill, diagnosis and 
treatment generally go hand in hand. 
Diagnosis is frequently a continuing 
part of the physician’s management of 
an ill person’s case. The defendant is 
not relieved from liability merely be- 
cause extensive effort is made to diag- 
nose a patient’s illness during the time 
he is in the hospital in need of treat- 
ment and care. 


“(The plaintiff's] illness was 
never diagnosed. During the thirteen 


days she was in the hospital numerous 
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tests were made in order to arrive at 
a diagnosis, but her physicians were 
not able to determine the cause of her 
illness. She was sent to the hospital 
because she was confined to her bed 
by an acute abdominal pain which 
was not responding to treatment. She 
Was a woman in need of treat- 
ment That the physicians 
had to limit their treatment and extend 
diagnostic examination over a long 


sick 
and care. 


period of time because they could not 
determine the specific cause of her 
illness, does not alter the fact that she 
was admitted to the hospital because 
was in and 

When she entered the hospital 
she was ‘sick in bed’; when she left, 
she had She not an 
ambulatory patient admitted for what 
‘a check-up.’ 


she need of treatment 


care. 


recovered, was 


is generally termed 


“As 


require diagnostic tests along with 


nearly all hospital patients 
therapeutic treatment, the exception 
contained in the agreement must re 
late only to patients who are admitted 
for diagnosis as distinguished from 
therapeutic treatment and care. It is 
an exception to the expressed liability 
contained in an agreement written by 
the appellant and, if there be any am 
biguity in it, must be taken most 
strongly against the hospital associa 
tion. If it is reasonably susceptible of 
two interpretations, it is to be con 
strued in favor of the assureds so as 
not to defeat, without plain necessity, 
their claim to indemnity which it was 
their object to secure.” 

The court concluded by holding that 
there was sufficient evidence to sup 
port the trial court’s finding that the 
plaintiff was admitted for treatment 
rather than diagnosis, and that she 
was therefore entitled to recovery un 
Hospi 


Association of Pittsburgh. 


der the policy.—Simon et ux. v 
tal Service 
Pennsylvania Superior Court, Pitts 
burgh District. March 24, 1960. 4 


Lire Cases (2d) 850, 
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PRODUCT LIABILITY 
Summaries of Selected Decisions 
Reported in This Field 


Defective Automobile— 
Disclaimer of Implied Warranties 


When an auto manufacturer and its 
authorized dealer combine to sell a 
new car, both impliedly warrant as to 
its suitability for use by the purchaser. 
An express disclaimer of this warranty 
and an attempt by the manufacturer or 
the dealer to limit its liability to re- 
placement of defective parts are both 


void as against public policy. New 
Jersey. 
This action was brought by the 


plaintiff to recover for injuries al 
legedly suffered as a result of defects 
in a car manufactured by the defend 
ant company and sold to her husband 
by the defendant dealer. Her hus 
band, who had purchased the car as 
a Mother’s Day gift for her, joined in 
the action seeking consequential dam 
While driving the car, just ten 
days after its delivery, the wife sud 
denly heard a loud cracking 
from beneath the hood. The 
veered sharply to the right and crashed 
into a brick wall. As a result of the 
accident, the car was so badly damaged 


ages. 


nose 


ca&r 


that it was impossible to determine 
if defects in the steering mechanism 
had caused the car con 
trol. An inspector for the plaintiffs’ 
insurer examined the wreck and ad 
vanced the opinion that 
was “wrong from the steering wheel 
down to the front wheels,” and that 
“something down there had to drop 
off or break loose.” 

The contract between the 
husband and the two defendants was 


to fo out of 


something 


only 


the purchase order, a printed one 
page form. Most of the front of this 
form was printed in large, easy-to 


read block type; but at the bottom, 


Product Liability 


just above the husband’s signature, 
were the following two paragraphs 
printed in script style in type half the 
size of the rest of the form, with the 
lines very close together: 

“The front and back of this Order 
comprise the entire agreement affect 
ing this purchase and no other agree 
ment or understanding of any nature 
concerning same has been made or 
entered into, or will be recognized. . . 


‘“T have read the matter printed on 
the back hereof and agree to it as a 
part of this order the same as if it 
were printed above my signature. . : 
On the reverse side, under the head 
ing “Conditions,” were eight and one- 
half 
the following: 


inches of fine print, including 

“7. It is expressly agreed that there 
are no warranties, express or implied, 
made by either the dealer or the manu- 
‘The 


manufacturer warrants each new motor 


facturer except as follows: 


vehicle .. . to be free from defects in 
material or workmanship under normal 
use and service. Its obligation under 
this warranty being limited to mak- 
ing good at its factory any part or 
parts thereof which shall be re 
turned to it with transportation charges 
examination 


prepaid and which its 


shall disclose to its satisfaction to 
have been thus defective; this war- 
ranty being expressly in lieu of all 
other warranties expressed or im 


plied, and all other obligations or 
liabilities on its part....” 


After the trial court had dismissed 
the plaintiffs’ count based on negli- 
gence, the jury returned a_ verdict 
against both defendants on a breach 


of warranty theory. On appeal by 
both the plaintiffs and the defendants, 
the matter was certified by the New 
Jersey Supreme Court before con- 
sideration by a lower appellate court. 

The supreme court first pointed out 


that an implied warranty of merchanta- 
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bility and of fitness for use accom- 
pany the sale of a product, such as a 
car, which can cause serious injury 
to the purchaser or others if defec- 
tively made, and that under the Uni- 
form Sales Act an express warranty 
arises from any affirmation of fact 
relating to the product if the state- 
ment would tend to induce the buyer 
to make the purchase. Citing the 
recognition of the purchaser's right 
to recover for personal injuries aris 


ing out of a breach of warranty, the 
court noted that as “the Sales Act 
and its liberal interpretation by the 
courts threw this protective cloak 


about the buyer many manufac 
turers took steps to avoid these ever 
increasing warranty obligations.” One 
of these was the practice of with 
drawing from direct contractual rela 
tions with the purchaser by selling to 
a dealer who then resold the product. 
In the court’s opinion, the require- 
ment of privity of contract, which 
developed in a time when maker and 
buyer usually met face to face on an 
equal footing, should not be applied 
to preclude recovery under modern 
conditions where the manufacturer is 
remote the 
and the demand for products is cre 


from ultimate consumer 
ated by mass advertising media. “Thus, 
where the commodities sold are such 
that if defectively manufactured they 
will be dangerous to life or limb, then 
society's interests can only be pro 
tected by eliminating the requirement 
of privity between the maker and his 
dealers and the reasonably expected 
In that 
burden of losses consequent upon use 


ultimate consumer. way the 
of defective articles is borne by those 
who are ina position to either control 
the danger or make an equitable dis 
tribution of the losses when they 
do occur.” 

Following an extensive discussion 
of decisions abrogating the privity 
requirement, the court held that “when 
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a manufacturer puts a new automo 
bile in the stream of trade and pro- 
motes its purchase by the public, an 
implied warranty that it is reasonably 
suitable for use as such accompanies 
it into the hands of the ultimate pur 
chaser. Absence of agency between 
the manufacturer and the dealer who 
makes the ultimate sale is immaterial.” 
According to the court, this implied 
warranty was binding on both, 
Turning to a discussion of the ef 
fect of limitation of 
hability the 
earlier de 


the attempted 
contained in 
which it had 
“a sad commentary 


express 
W arranty ’ 
scribed as 


the automobile 


upon 
manufacturers’ market 
ing practices,” the court that 
while the implied warranty discussed 


noted 


above could be negatived or varied 


by express agreement, “disclaimers or 


limitations of the obligations that 
normally attend a sale are not 
favored, and are strictly con 
strued against the seller.” 


Since the language of the purchase 
order had been uniformly adopted by 
an association which included the de 
fendant and all 
States automobile manufacturers, the 


other major United 


court felt that the plaintiff, togethe 


with other car buyers, had no ade 
quate opportunity to bargain with 


respect to warranties or to disclaim 


ers of liability. ‘There is no com 


petition among the car makers in the 


area of the express warranty. \Where 
can the buyer go to negotiate for bet 
ter protection’ Such control and 


limitation ot his remedies are inimical 
to the public welfare and, at the very 
least, call for great care by the courts 
to avoid injustice through application 
of strict common law principles of 
freedom of contract.” 

In holding that the limitations con 
tained in the contract could not be 
applied to preclude the plaintiffs’ re 
covery on the implied warranty of 


suitability, the court said: 
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“The judicial process has recog 
nized a right to recover damages for 
personal injuries arising from a breach 
of that warranty. The 


the implied warranty 


disclaimer of 
and exclusion 
of all obligations except those specifi 
cally assumed by the express warranty 
effort to frustrate 
True, the Sales Act 
authorizes agreements between buyer 


signify a studied 
that protection. 


and seller qualifying the warranty ob- 
But the 
Legislature contemplated lawful stip- 
ulations (which 


ligations. quite obviously 
are determined by 
the circumstances of a particular case) 
of rela 
The 
lawmakers did not authorize the auto 
mobile manufacturer to use its grossly 


arrived at freely by parties 


tively equal bargaining strength 


disproportionate bargaining power to 
relieve itself from liability and to im 
pose on the ordinary 


etfect 


buyer, who in 
has no real freedom of choice, 
the grave danger of injury to himself 
that the 
such a dangerous instrumentality as 


and others attends sale of 


a defectively made automobile In 
the 


nated as it is by 


this illumt 
the the 
many decisions noted, we are of the 


framework of 


Case, 
facts and 
opinion that... [the manufacturer's | 
attempted disclaimer of an implied 


warranty of merchantability and of 


the obligations arising therefrom 1s 
so inimical to the public good as to com 
pel an adjudication of its invalidity.” 
the the 


held that the dealer's attempt to dis 


For same reasons, court 


claim an implied warranty and_ to 


limit its obligations to replacement 
of defective parts was equally void as 
violatiy e of public policy. 

The 


that the implied warranty 


court concluded by holding 
extended 
also to the wife, even though she had 
not contracted with either defendant, 
the 


contemplations of the parties to the 


since it was within reasonable 


warranty that she would be using the 
Bloomfield 


car.—Henningsen ct al. v 


Product Liability 


Voto e Ine P 
preme Court. 
MOBILE ( 


et al. New Jersey Su 
May 9, 1960. 19 Auto 
"ASES (2d) 610. 


Liability of Manufacturer-Vendor 
of Defective Article 


The manufacturer and vendor of a de- 
fective article is not liable for injuries 
to persons other than a vendee unless 
the article contains latent defects or 
there is reason to foresee that the 
article will be inherently dangerous in 
the use for which it is intended. North 
Carolina. 


In this action, the plaintiff sought 


damages for her husband's death, 
which resulted when he fell while 
working as a carpenter. Her com 
plaint alleged that he fell when a 


wooden plank, manufactured and sold 
by the 
collapsed 


defendant lumber 


under 


company, 


him while he was 
engaged in construction work on a 


building. 

The husband’s employer, through a 
hardware store acting as the defend 
ant’s agent, had contracted for “grade 
2” lumber to be used for joists and 
framing in a building then being con 
structed by the employer. 
to this the defendant de 
livered a number of white and yellow 
pine planks. 


Pursuant 
contract, 


\lthough “grade 2” may 
include yellow pine lumber, it does 
not include that made of white pine. 
The distinguishing characteristics of 
white and yellow 


pine are plainly 


visible. 

While the plaintiff's husband was 
standing on a joist made of the white 
pine, it broke 
his death. 


causing him to fall to 
The joist contained a large 
Whorl of knots grouped together at 
the point of breakage, and the plain 
tiff contended that the 
failure to inspect and 


defendant's 
the 
knots was a negligent breach of duty 
owing to her husband. 


lhe demurrer to the 
complaint was sustained by the trial 


disc Ver 


defendant's 


391 





court, and the plaintiff appealed to 
the North Carolina Supreme Court. 
In affirming the decision, the supreme 
court first noted that the defendant’s 
breach of its contract to deliver yellow 
pine by delivering a mixture of white 
and yellow pine gave the plaintiff no 
right of action, since damages for de- 
livery of an article less valuable than 
that contracted for may be recovered 
only by the purchaser. 
this, the plaintiff's right to recover 
must be predicated on the breach of 
a duty owed her husband by the de- 
fendant which proximately caused his 
death. The court pointed out that 
the plaintiff had attempted to show 
such a breach of duty by alleging that 
the lumber was sold for use as joists 
and framing and that because of knots 
and the fact that it was white pine and 
not yellow, it was not fit for the 
purpose intended and was inherently 


Because of 


dangerous. 

Although realizing that liability 
“may be imposed on a manufacturer 
who sells an article likely to cause 
injury in its ordinary use because of 
some latent defect or because inher- 
ently dangerous in the use to which 
he knows it will be put,” the court 
held that it not sufficient “to 
merely allege that an article is inher- 
ently dangerous. Unless the mere 
descriptive name indicates the danger- 
ous character, the pleader must set 
out the facts which are relied upon 
to fix the dangerous character of the 


was 


article.” 

Applying the above rule to the 
case before it, the court said: 

“There were no hidden defects in 
the lumber sold Plaintiff al- 
leges the distinction between white 
and yellow pine and the presence of 
knots in the apparent 
and discoverable on a casual inspec- 
tion. The allegations are not suff- 
cient to hold defendants on the theory 
that they sold an inherently danger- 
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boards were 





article or 
hidden 
the allegations sufficient 
liability on the theory that defendant, 
in total disregard of the safety of the 


ous an article dangerous 


Nor are 


to impose 


because of defects. 


ultimate users carelessly and negli 
gently sold an article which would 
likely prove dangerous in the intended 
use—construction of a building. To 
so hold would require the vendor to 
know where and how each_ board 
would be placed, the distance to be 


spanned, the weight to be supported, 


and many other factors which the 
manufacturer could not know but 
which would be known to the car- 


penters and others working on the 
building. A particular plank unfitted 
for a joist might be entirely fit and 
proper for use in framing, or unfit for 
joists in one place and fit for them in 
a different place. The law imposes 
liability for failure to anticipate those 
consequences which in the ordinary 
course of human experience might 
reasonably be expected to result in 
injury to others. The law does 
not require a vendor to stretch fore 
sight into omniscience.” — Lemon v 
Buchan Lumber Company, Inc., et al 


North Carolina Supreme Court. Jan 


uary 14, 1960. 10 NEGLIGENCE CASES 
(2d) 912. 
Short Short: Massachusetts 

The plaintiff brought this action 


against the packer of a ham which 
had allegedly caused his illness. A 
prior suit against the retailer in a 
had 
finding that the ham was not the cause 
Held: The plaintiff is 
collaterally estopped to bring this ac 


Connecticut court resulted in a 


of his illness. 


tion by the Connecticut adjudication. 
Eisel v. Columbia Packing Company 
et al. United States District Court for 
the District Feb- 
ruary 25, 1960. 10 NEGLIGENCE CASES 
(2d) 903. 


of Massachusetts. 


1960 
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FIRE 


| Summaries of Selected Deci- 


sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Lack of Insurable Interest— 
Agent's Knowledge of True Owner 


Where the insurer's agent issues and 
receives premiums on a fire policy with 
knowledge that the named insured has 
no insurable interest, the true owner of 
the property is equitably entitled to the 
proceeds following loss. Texas. 


After destruction of a house in 
sured by the defendant company, the 
named insured brought action upon 
the policy. Before trial, he was joined 
as plaintiff by his housekeeper, the 
true owner of the property. Although 
the insured had procured the policy 
and had paid the premiums, he had 
no insurable interest in the property, 
which owned at the the 
policy Was issued by his housekeeper 
and her husband. Subsequently, the 
two were divorced, and the insurance 
claim 


was time 


loss having already occurred 
was awarded to the wife in the divorce 
proceedings. 

In their joint petition, the insured 
and the housekeeper alleged that the 
insured had procured the policy for 
the use and benefit of the housekeeper 
and her husband. Although the plain 
tiffs did not seek reformation of the 
contract, they 
that the insurer was estopped to deny 


insurance contended 
the policy’s validity, since its agent 
had issued the policy and had received 
premium payments with full knowl 
edge as to the actual ownership of the 
property. 

\s the primary basis for its denial 
of liability, the insurer cited the fol- 
lowing policy provision: 

“This entire policy shall be void if, 
whether before or after a loss, the in 


Fire and Casualty 


sured has willfully concealed 

any material fact or circumstance con- 
cerning this insurance, or the subject 
thereof, or the interest of the insured 
therein. | L]iability hereunder 
shall not exceed the actual cash value 
of the property at the time 
nor shall it exceed the interest 
of the insured = 


of loss 


A verdict for the housekeeper was 
based on the jury’s finding that the 
insured had informed the defendant’s 
agent that the house was owned by 
the housekeeper and her husband, and 
that the agent had represented to the 
insured that coverage would be afforded 
by issuance of the policy in his name, 
even though he had no insurable in- 
terest in the property. 

This result was affirmed by a Texas 
appellate court which said, in part: 

“The findings of the jury are not 
attacked on appeal and will therefore 
be treated as supported by the evi- 
We 
accordingly overrule appellant’s first 
point, by which it is urged that the 
trial court erred in rendering judg- 
. [the house- 
keeper], there having been no reforma- 


dence and as binding this court. 


ment in favor of 


tion of the policy of insurance to show 
that [she] was the insured. 
The law is well established that one 
for whose benefit a contract is made 
the 


Policies of fire insurance are no excep- 


may enforce contract. 


tion to the rule.”’ 


The court next held that it was not 
essential, in order for the housekeeper 
to receive the proceeds of the policy, 
to show that the insured acted as her 
agent in procuring the policy. 
held that 
since the defendant was charged with 


In conclusion, the court 


its agent’s knowledge of the true own- 
ership of the property, it had waived 
the policy requirement regarding in- 
surable interest by issuing the policy 
and accepting premium payments on 
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it—Old Colony Insurance Company v. 


Messer et al. Texas Court of Civil 
\ppeals, Ninth Supreme Judicial Dis 
trict. September 16, 1959. 10 Fire 
AND CASUALTY CASES 363. 


Insurance Against ‘‘Collapse’’— 
Damage Included in Coverage 


The cracking and bulging of a cement 
block basement wall are damages with- 
in the coverage of a policy insuring 
loss due to ‘‘collapse’’ of a building or 
any part thereof. Wisconsin. 


In this action on an insurance policy, 
the following facts were undisputed: 


The plaintiff intended to build a 
dwelling for himself and his family, 
and he had progressed as far as the 
construction of the basement when he 
purchased the policy here sued on. 
The basement walls were composed 
of cement blocks joined by mortar 
and were covered by a flat roof which 
would ultimately serve as the first 
floor when the next story of the home 
was completed. At this stage of com- 
pletion, the plaintiff and his family 
moved in, occupying the basement as 
their home. 


Shortly afterward, the defendant 
issued its policy insuring the plaintiff 
against direct loss caused by “Collapse 
of building(s) or any part thereof.” 
In part the policy provided: 

XIV D. Alterations and 
Permission granted to make 


“Section 
Repairs: 
alterations, additions and repairs, and 
to complete structures in course of 
the 


hereunder, the Insured is permitted 


construction. In event of loss 
to make reasonable repairs, temporary 
or permanent, provided such repairs 
are confined solely to the protection 
of the property from further damage 
and provided further that the Insured 
shall keep an accurate record of such 
repair expenditures. The cost of any 
such repairs directly attributable to 
damage by any peril insured against 
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shall be included in determining the 
amount of Nothing 
herein contained is intended to modify 


loss hereunder. 
the policy requirement applicable in 
case loss occurs, and in particular the 
requirement that in case loss occurs 
the Insured shall protect the property 
from further damage.” 

After the plaintiff had occupied the 
structure for several months, he noticed 
that flakes of mortar and waterproof 
paint were coming off the wall; and, 
several nights later, he and his wite 
heard creaking and groaning noises 
the the 
morning, they discovered that chunks 


emanating from walls. In 
of mortar and concrete had fallen to 
the floor, and that a crack large enough 
for the plaintiff to insert his hand had 
developed in one of the walls. In ad 
dition, the offending wall had bulged 
approximately four inches, both hori 
zontally and vertically. 

Although the plaintiff immediately 
shored up the wall with 2 by 4’s, the 
bulging had increased to six or eight 

\fter send 
with 
in order to prevent their injury in the 


inches by the next day. 
ing his family to live friends, 
event that the wall should collapse 
completely, the plaintiff set about re 


With the aid of 


pairing the damage. 


hired labor, he excavated the earth 
outside the wall and poured a new 
concrete retaining wall next to the 


original wall. He then completed the 
new wall to the 
old one and drawing the latter back 


Subsequently, the plain 


repairs by bolting the 


into place. 
tiff brought this action on the policy 
and recovered a judgment in the trial 
court for the cost of the repairs. 

On appeal, the defendant insurer 
that had 
“collapse” within the meaning of the 


contended there been no 


term as used in the policy. In sup- 
port of its contention, the defendant 
cited numerous dictionary definitions 
of the term, including the following 
from the Century Dictionary: 


1960 
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“To fall together or into an irregu- 
lar mass or flattened form, through 
the loss of firm connection or rigidity 
and support of the parts - 


Regarding this, the Wisconsin Su 
preme Court said: 


“Appellant [defendant] submits that 
coverage against a collapse is limited 
to such an occurrence. Of course, 
such a falling would be a collapse. It 
is undisputed that this wall did not 
fall into an irregular mass or flattened 
form. 
thing short of a wall reduced to a 


The question is whether some 


heap of rubble will satisfy the term 
‘collapse’ as used in the policy.” 


The court then cited Travelers Fire 


Insurance Company v. Whaley, 10 Firi 
AND CasuaLty Cases 200, 272 F. 2d 
288, in which the Court of Appeals 


for the Tenth Circuit had said: 

“So here, we must construe the word 
in the context it was used by the 
parties in executing the insurance con 
tract. Did the parties intend there 
should be no coverage, and, therefore, 
no recoverable loss, unless there was 
a complete collapse and tumbling down 
of the foundation wall, so as to cause 
the superstructure to come crashing 
down ina heap of rubble; or did they 
mean the more realistic situation that 
if the 
settling, pulling away or cracking so 


foundation disintegrated by 
that it would no longer support the 
that 


collapse ? 


house, there was a_ partial 


If the appellant intended 


that the word ‘collapse’ should be 
ascribed the abstract dictionary defini 
for, it 
the 


such an expressed intent, we think it 


tion it now contends should 


have so stated. In absence of 
more realistic to detine the terms in 
such a contract as connoting a sink 
ing, bulging, cracking, pulling away 
of the wall so as to impair its function 
of supporting the superstructure and 
destroying its efficiency as a habitation.” 


Fire and Casualty 
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\fter citing language to the same 
effect from a recent decision by the 
Supreme Court of Kansas, the Wis- 
consin court concluded: 


“We find no Wisconsin precedents 
to control us in the interpretation of 
policies purporting to grant coverage 
of loss caused by the collapse of an 
insured building or any part thereof. 
The interpretation of those terms 
adopted by the U.S. Court of Appeals, 
10th Circuit, and the Supreme Court 
of Kansas is persuasive to our 
minds and we adopt as our own their 
definitions and applications of collapse 
coverage as presented by the facts of 
the instant case. 


“These facts demonstrated that be 


fore remedial measures were taken 


the basement south wall had bulged 
such a as to 
the 


substantial 


and cracked in manner 


impair materially wall’s basic 


structure and integrity. 
We conclude, therefore, that a collapse 
the 


building and the defendant is liable 


occurred to a part of insured 
upon its policy for the loss attendant 
Bradish v. British 
Assurance Company of 


upon ‘collapse.’ ”’ 
American 
Toronto, Canada. Wisconsin Supreme 
Court. March &, 1960. 10 Fire AND 
CASUALTY CAsEs 371. 
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AUTOMOBILE 
| Summaries of Selected Decisions | 
| Recently Reported by CCH | 
AUTOMOBILE INSURANCE 

REPORTS 


Railroad Crossing Collision— 
Plaintiff's Duty of Care 


When the vision of a driver approach- 
ing a railroad crossing is partially ob- 
structed by a passing train, atmospheric 
conditions or other causes, he is under 

a duty to remain in a position of safety 

until he ascertains that a safe crossing 

is possible. Seventh Circuit. 

About noon on a day early in 1954, 
the plaintiff was driving a tractor- 
trailer combination east on an Ohio 
highway. The day was clear and the 
pavement dry. As he approached a 
grade crossing of the defendant's 
tracks, he saw the defendant’s south- 
bound freight train crossing the high- 
way in front of him and slowed down 
to let the train pass. When he was 
approximately 600 feet from the 
tracks, he saw the caboose clear the 
crossing and he accelerated to a speed 
which he later estimated at 30 to 35 
miles per hour. Upon reaching a point 
about 150 feet west of the crossing, 
he became aware that a train headed 
north (which had apparently been 
concealed behind the southbound 
train) was nearing the highway. A\l- 
though he immediately applied his 
brakes, he was unable to stop before 
colliding with the third unit of the 
train’s diesel engine. 

At the location of the accident, the 
highway crossed the defendant’s tracks 
at approximately a right angle. The 
crossing was level and was marked 
by crossing signs and a prior warning 
sign, as required by Ohio statute. A 
house partially obstructed the view 
there 
depression in the highway west of 
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the tracks which the plaintiff con- 
tended had obscured his view of them. 
The plaintiff also stated that he first 


the engine of the northbound 
train when it came into view from be- 
hind the caboose of the other train. 

This action the 
plaintiff against the defendant rail- 
road—the operator of both trains—to 
recover for injuries suffered in the 
accident. After a verdict and judg- 
ment were entered for the plaintiff in 
a federal district court, the defendant 
appealed. 


Saw 


was brought by 


After noting that the law of Ohio 
was applicable and that the courts of 
that state imposed a high duty of care 
upon approaching 
crossings, the federal appellate court 
cited the Ohio Supreme Court’s lan- 


motorists grade 


guage in two cases involving auto 
train collisions. 

In Woodworth v. New York Central 
Railroad Company, 149 Ohio St. 543, 
80 N. E. 2d 142, the Ohio court had 
said : 

“The law recognized the fact that 
ordinarily because of unalterable cir 
cumstances, railroad companies in the 
operation of fast moving trains, can 
not be responsible for grade-crossing 
that the burden of 
avoiding such collisions rests, for the 


collisions, and 
most part, on the operators of vehicles 
using such crossings. This rule is 
made necessary because railroad trains 
are, in their operation, confined to 
and because of their 
momentum 


tracks, 
and 


fixed 
weight cannot be 
readily stopped within a short dis 
tance or space of time.” 

In another case, the supreme court 
had held that “|w]hen the view of 
such traveler is temporarily 
obscured by a passing train, smoke, 
steam, or dust arising therefrom, it is 
the duty of such traveler to defer his 
crossing and remain in a place of 
has 


1960 


obstruction 
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safety until such 





passed away and a clear view is af- 
forded.” (Pennsylvania Railroad Com- 
pany v. Rusynik, 117 Ohio St. 530, 159 
N. E. 826.) 


The court of appeals then discussed 
several other Ohio decisions in which 
the plaintiffs’ contributory negligence 
had barred Liability had 
been denied where the plaintiffs’ view of 


recovery. 


crossings had been impaired by dark 
ness, heavy fog, snow, buildings and 
hilly terrain. 

The court that 
precedents required reversal of the 
district i 
part: 


concluded these 


court’s decision, saying in 


‘ 


‘In each of the cases hereinabove 
cited and summarized the court held 
a claim barred by contributory negli 
gence, principally because the plain 
tiff was in a position of having first 
seen an approaching train when it 
was too late for him to stop his vehi 
cle and avoid a collision at his speed 
of travel. We think that the case at 
bar bears no factual distinction from 
the cited cases. 

“Here plaintiff approached the rail 
road crossing in level country. There 
was no obstruction to his view of the 
tracks in any feature of the crossing 
itself. 
the south-bound train pass over the 


Plaintiff slowed down to let 


crossing, and then, if his own testi 


mony is to be believed, he started 
accelerating to go across on the as 
that no other train 


sumption was 


coming. When he was approximately 
150 feet from the crossing, and at a 
point where his brakes would not save 
him if that assumption were incorrect, 
he saw the diesel engine of the north 
bound train emerge from behind the 
the 


Plaintiff knew that he was approach 


caboose of south-bound train. 


ing a place of danger. Even if he had 
never seen the crossing before, he was 
the 
signs marking the approach thereto 


advised of danger by warning 


Automobile 


and by his knowledge of the passage 
of the south-bound train. Under the 
circumstances, it was not the exercise 
of due care for his own safety to pro- 
ceed toward the crossing at such a 
speed and in such manner that the 
brakes of his tractor-trailer would not 
save him in the event that a second 
train was approaching the crossing 
from the south. Applying Ohio law 
to the facts of this case, we must con- 
clude that plaintiff was guilty of con- 
tributory negligence as a matter of 
law, and that the trial court erred in 
denying defendant’s motion for a di- 
rected verdict.”—Fisher vw. Chesapeake 
& Ohio Railway Company. United 
States Court of Appeals for the Sev 
Cireuit. March 14, 1960. 19 
Cases (2d) 437. 


enth 
\UTOMOBILI 


Conditional Sale of Insured 
Property—Coverage of Vendor 

The conditional vendor of a _ house 

trailer, who has assigned his interest 

in the sales contract to a bank, does 
not ‘‘own"’ the trailer within the mean- 
ing of an insurance policy even though 

(1) he has repossessed the trailer after 

notice by the bank of the purchaser's 

default and (2) the bank has the con- 
tract right to demand that the ven- 
dor repurchase the trailer and sales 
contract in the event of such default. 

Fourth Circuit. 

The plaintiff. who was engaged in 
the business of selling new and used 
house trailers in Richmond, Virginia, 
brought this action on a policy, issued 
by the defendant, which insured trail- 
ers “owned and held for sale” by him. 
Specifically, the plaintiff sought to re- 
cover the value of a trailer which had 
1 after it had 
been sold under an installment sales 
with the 
purchaser's consent when the latter 
had defaulted on his payments. On 
the day of the sale, the plaintiff had 
assigned to a bank all his interest in 
the trailer and sales contract. By a 
prior agreement regarding such as- 
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been destroyed by fire 


contract and repossessed 





signments, the plaintiff had given the 
bank the right to compel his repur- 


chase of the sales contract in the 
event of default by the purchaser of 
the trailer. Repossession had been 
made upon notice by the bank that 
the purchaser was in default, but at 
the time of the fire, the bank had 
made no demand upon the plaintiff to 
repurchase the sales contract. 
Although the policy sued on ex 
pressly excluded coverage of trailers 
subject to conditional 
ments, the plaintiff contended that his 


sales agree- 
repossession of the trailer, coupled 
with the bank’s right to compel his 
repurchase of the sales contract, served 
to return title to him by operation of 
law, thus entitling him to coverage 
under the policy. 


Agreeing with the plaintiff, the fed 
eral district court had held that, under 
Virginia law, “[c]ompetent evidence 
may establish true ownership of a 
motor vehicle, the Virginia registra 
tion statutes to the contrary notwith 
standing. Plaintiff agreed with 
[the purchaser], the registered owner 
of the trailer, to a voluntary reposses 
sion because of ... [the purchaser's] 
inability to meet the installment pay 
ments. That agreement 
executed when plaintiff regained pos 
session of the trailer and with posses 


was fully 


sion title to the trailer vested in 
plaintiff.” 
This result was reversed by the 


court of appeals, which held that the 
bank, not the plaintiff, was the true 
owner of the trailer, and that there 


fore no coverage existed under the 
defendant’s policy. 

After noting that “|i]t appears to 
be well settled in Virginia that, as a 
general rule, the 
ownership of a motor vehicle is the 
registered title,” the court turned to 
a discussion of the Virginia statute 


sole evidence ot 


relating to transfer of title by opera 


tion of law. “As to the effect of the 
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statutory provisions relied upon by 

[the plaintiff] had he remained 
in the position of original conditional 
vendor we express no opinion but, as 
we interpret these statutory provi 
[the plaintiff] did 
under the facts here existing, regain 


sions, not, 
ownership of the trailer by operation 
of law. It must be remembered that, 
subject to the condition of payment 
[the plaintiff | 
to the trailer when he 


by the vendee, 
title 
|the vendee], but he im 
thereafter 


retained 
sold to 

mediately assigned and 
transferred to Bank all of his right, 
title and interest in the trailer and all 
rights under the conditional sale con 
|The plaintiff] . 
possession when the trailer was vol 
| the 


vendee| but without any evidence ot 


tract. accepted 


untarily surrendered by 
actual or constructive ownership or 


right of repossession.” 
The court continued: 


“It is a fundamental rule of law 
that by an absolute assignment of a 
conditional sale contract, the assignee 
acquires al] right, title and interest 
which the assignor has in the prop 
Under the terms 
of the assignment from... [the plain 
tiff} to Bank, there can be no doubt 
that an absolute assignment was in 
tended. 


erty assigned. 


While there was a separate 
agreement requiring ... [the plain 
tiff} to repurchase the contract from 
Bank, this agreement in no way lim 
ited 
the repurchase agreement operative, 


the assignment since, to make 
Bank was required to demand repur 
[the plaintiff]. The 
such demand. 


chase by 
record discloses no 
The only 


Bank and 


correspondence between 
. [the plaintiff], referred 
to in the court’s findings of fact, con 
tained nothing more than a notifica 
tion of ... [the vendee’s| default in 
payment.” 

After citing several decisions from 
Virginia, 


1960 


jurisdictions other than 
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supporting its decision, the court held: 
“We the that 

[the plaintiff], by repossessing the 
| the 
acquired no ownership in it 


reach conclusion 
trailer with the consent of 
vendee |, 
whatsoever nor did such action bring 
the trailer within the coverage provi 
sion of the policy of insurance. |The 
plaintiff] . the 


was not owner ot 


THE COVERAGE 


book, Dictionary of Highway Traffic, 


was written by J. Stannard Baker, 
Traffic Institute research director, and 
William R. Stebbins, Jr., former stafi 
member of the institute's research de 
partment. that the 
represents the first time that several 
ditferent the traffic 
field have been consolidated in a SVS 


Baker said book 


vocabularies in 


tematic fashion in one volume. 


The main purpose of the book ts to 
improve communication among tech 
nical and specialized groups in the 


highway traffic field. Distinetions are 


made between such terms as “junc 
tion” and “intersection,” “registration” 
and “licensing,” and “supervision,” 


“control” and “direction.” Orders for 
the 300-page dictionary, which costs 
$6.00, should be sent to the Director 
of Pubheations, Traffic Institute, 1804 
Hinman Avenue, Evanston, Illinois. 

\ similar book dealing with insur 
ance terminology, although not yet 
published, is sorely needed. Dr. Davis 
W. Gregg, C. L. U 


\merican 


president of the 
Life 
writers and chairman of the Commis 


College of Under 


sion on Insurance Terminology, said 
that the confused terminology of all 
types of insurance is causing loss of 
sales, raising training costs way be 
yond what they should be and in 
creasing the general lack of publi 
understanding of the insurance busi 
efforts to this 


ness. In its correct 


The Coverage 


the fire and 
the 
sale contract, 


the trailer at the time ot 
the trailer, 
of the 


specifically excluded from such cover 


subject to provisions 


conditional was 
Marine 
Vaxwell. United 
States Court of Appeals for the Fourth 
March 9, 1960. 19 AUTOMO 


2d) 359. 


Eureka Securit V Fire co 


Age. 


Insurance Company v 


Circuit. 
BILE ¢ 
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Continued from page 342 


situation, the commission has begun a 
continuing study of insurance words 
and phrases, which will culminate in 
the publishing of a modern insurance 


dictionary. 


Life Insurance Assets 

Total assets of the more than 1,400 
United life 
reached a 


insurance com 
total of $114.965 
billion as of March 31, 1960, as com 
pared with $107.58 billion for March 
31, 1959. 
of Life 
totaling 


states 


panies 


\ccording to the Institute 
Insurance, new capital funds 
$1.339 became avail 
the 


the asset in 


billion 


able tor investment in nation’s 
result of 


crease in the first quarter of 1960 of 


economy as a 


the life insurance companies of America, 
thus accounting for part of the increase. 


\dditional funds made available for 


reinvestment from maturities, refund 
ings, prepayments, amortization, roll 
over of short term securities and sale 
brought total 

March 31 to 


$4.734 billion, down $269 million from 


of older investments 


new investments as of 


the first quarter of tast year. 


the 
investments in 


Corporate securities made up 
largest chunk of new 
the first quarter of this year, totaling 
$1.637 billion f 


about 27 per cent above 


the same period last year. Aggregate 
corporate security holdings were $49.298 
billion at the quarter. 
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Life companies acquired $1.571 bil- 
lion from mortgages in the first three 
months of this year—about 12 per 


cent more than a year ago. Total 
mortgage holdings reached a new high 


of $40.011 billion by March 31. 


Approve New Mortality Table 

The new “Commissioners 1958 Stand- 
ard Ordinary Mortality Table” (1958 
CSO Table) has been approved—by 
either the legislatures or, where legis- 
lation is not necessary, by the com- 
missioners—in 37 states, according to 
the Institute of Life Insurance. The 
new CSO Table is based on policy- 
holder mortality experience for the 
years 1950-1954, and can now be used 
by the life insurance companies doing 
business in those states that have ap- 
proved it. 

This new table, reflecting substan- 
tial improvement in death rates among 
policyholders, was designed to replace 
the “Commissioners 1941 Standard 
Ordinary Mortality Table,” which 
covered mortality experience for the 
years 1930-1940. Changes incorpo- 
rated into the new table will allow 
reserve and cash surrender values to 
be calculated on a later basis than 
However, it will have 
little effect on life policy costs be- 
cause, the institute points out, the 
companies keep their cost computa- 
tions on a’current basis regardless of 
which table is used. 


at present. 


sefore this year ends, two more 
states and the District of Columbia 
may be added to the 37 approving 
states. Eleven states are expected to 
act at next year’s legislative sessions, 
and only one state will not have an 
opportunity to act until 1962—the 
date of its next legislative meeting. 


Life Insurance for Parachutists 

In their efforts to provide life in- 
surance for as many people as possi- 
ble, life insurance companies are now 
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issuing policies to “sky divers’’— 
those young fellows who, just for 
fun, jump from a plane and wait till 
the last second to open their chutes. 
Howard A. Nelson, assistant secre- 
tary of John Hancock Mutual Life 
Insurance Company, says that “there are 
at least 50 first rate sky divers in the 
United States, men who have made 
at least 100 jumps, most of them free 
falls with delays of up to 60 seconds 
before opening the chute. 
ful 60-second ‘delay’ involves jump- 
ing at 12,500 feet and pulling the 
ripcord a minute later at an altitude 
of about 2200.” That means the chute- 
less fall covers a distance of 10,300 feet. 


A success- 


The Parachute Club of America, an 
organization of “divers,” has set up 
basic safety regulations and qualifica- 
tions for jumping. Once these stand- 
ards are met by the individual diver, 
the club issues a parachuting license 
to him. By the end of last year, the 
Parachuters had a membership of 807. 
Over the past four years, there have 
been about five deaths among club 
members. 

Each year, more and more people 
become interested in “diving.” 
ently, there are about 80 diving clubs in 
the United States besides the Para- 
chute Club of America, and ten of 
these are sponsored by a major Amer- 
ican college or university. 


Pres- 


About twice as many people are 
“wildcat” jumpers—those who jump 
without regard to regulations or safety 

-as are members of the Parachute 
Club of America. The Federal Aero- 
nautics Association is now looking 
into the possibility of requiring any- 
one who takes a premeditated jump 
to either hold a license or be super- 
vised by a person who does. It was 
reported, in early 1959, that about 
eight deaths occurred annually among 
“wildcat” jumpers and were usually 
due to failure to pull the ripcord 
properly. 
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IN A SCHEDULED ARTICLE a teacher of in- 
surance in one of the larger colleges reviews 
the legal high points of the past year. This 
calls for examination of such terms as ‘‘in- 
surable interest’’ and ‘measure of indemnity’’ 
and an analysis of a case involving the word 
‘“‘incurred”’ in relation to expenses which the 
medical payment insurer is required to pay. 
The insured had ten separate hospital expense 
policies which, in the aggregate, would pay 
him $745 a week. The article also examines 
a case in which the phrase ‘‘shall include”’ 
in the endorsement was construed as a term 
of enlargement, not limitation. 


THE AUTHOR of another article contends that 
the decision in Ryan v. Pan Atlantic Steamship 
Corporation has created a new concept in the 
law of contractual indemnity and has largely 
nullified the exclusive liability provisions of the 
Longshoremen’s and Harbor Worker's Com- 


pensation Act. 
« 


Cases AND THEORY dealing with product 


liability are the subject of another interest- 
ing article. 
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ORDER CARD GENERAL AGENTS! 


Your Men Can Sell BIGGER POLICIES—Earn BIGGER COMMISSIONS 
with the Help of CCH's 


BUSINESS AND ESTATE INSURANCE REPORTS 


® Right now, business and professional men are wide open prospects for life 
insurance to protect their estates against the hefty tax bite. This means ready-made 
sales opportunities for your underwriters—for the men in your group who under- 
Mail This Card stand the problem and can solve it with a sound insurance program. 


Today for Your 





Help Your Men Help Themselves—tThere's a Special Premium Sales Kit to 
Start to Bigger and Better show you how. 


Insurance Sales In it you'll find all the practical selling ‘‘know-how’’ needed by them to sell 
insurance for business and estate protection—arranged and organized on loose 
leaf pages in a compact zipper case. Page after page in, this handsome leather Kit, 


kkk kkk KR ’ ae - 
is full of expert help aimed at producing bigger sales and still bigger commissions. 
Everything is clarified and explained for 

o 2 bP HS B a : 
z 3 z 3 8 $ program planning that commands a pros- 
ss = pect’s attention. The fiscal background of 
2 > 5 * 3 : : ; ie 
> ® < business—corporations, partnerships, indi- 
e 3 ° < vidual ownership—is explored. How taxes 

ts 
2 = 2 affect estates, gifts, etc., gets a thorough 
= o 


going over. All angles on pension trusts are 
talked about and discussed. Tax-created 
selling opportunities—the kind that mean 





sure-fire results—can be found at the touch 
of a finger. 

The Zipper Case alone ordinarily retails for $9.75. But as a new subscriber 
for BUSINESS AND ESTATE INSURANCE REPORTS, you receive the Case complete 
with sales-aid contents for only $6.50. 
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LIVING IDEAS KEEP YOUR SALESMEN SHARP—THEIR SALES UP! 

The Sales Kit just starts things off—A continuing flow of sales information 
keeps you and your men up to date on the latest developments in business and estate 
insurance selling. Each swift-reading Report tells what's new in life insurance. The 
newest tested sales ideas—even complete sales presentations—are theirs long before 
the next man to land those big policies and commissions. 
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MAIL THE SUBSCRIPTION CARD TODAY—As a new subscriber you receive these 
sales-building Reports for a whole year at only $18—your Premium Sales Kit complete 
for only $6.50. A modest $24.50 is your total out-of-pocket expense for the most 
valuable sales help at work today. 


BUSINESS AND ESTATE INSURANCE REPORTS have proven profitable to 
every user—they will be for you, too. Why not see for yourself. 


MMERCE, CLEARING, HOUSE, INC.., 
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PUBLISHERS of TOPICAL LAW REPORTS 


NEW YORK 17 CHICAGO 46 WASHINGTON 4 
420 LEXINGTON AVE. 4025 W. PETERSON AVE. 425 13TH STREET, N. WwW. 
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